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Biographical Sketch Officers 
for 1953-54 


KENT MEYERS, Kuth Meyers, Cleveland, Ohio. President. 
Mr. Meyers trial specialist the defense insurance 


JAMES DEMPSEY, Executive Vice President and President-Elect. 
Mr. Dempsey well-known insurance attorney, and head law firm 
representing numerous insurance companies. 


ROBERT LUCE, Chicago, Secretary-Treasurer. Mr. 
Luce Vice President and General Counsel Casualty Mutual Insurance 
Company. 

COPELIN, Philadelphia, Pennsylvania. Vice President. Mr. 
Copelin trial attorney the defense insurance cases. 

SAUL EPTON, Epton, Seott, and Epton, Chicago, 
Illinois. Vice President. Mr. Epton Assistant General Counsel for Man- 
Fire and Marine Ins. Co., and London Assurance Co., and General 
Counsel Apex Mutual Ins. 


CARL JOHNSON, St. Paul, Minnesota. Vice President. Mr. 
Johnson Supt. Claims Mutual Service Casualty Ins. Co. 

ROGER LACOSTE, Lacoste Lacoste, Montreal, Quebec, Canada. 
Vice President. Mr. Lacoste specializes insurance, corporation and labor 
law. All associates his firm are French-Canadian. 

EDWARD SMITH, Smith, Elliott Swinson, Columbus, Geor- 
via. Vice President. Mr. Smith well-known trial lawyer and past presi- 
dent the Georgia Bar Association 1950-1951. 

MARSHALL THOMAS, O’Connor, Thomas O’Connor, Du- 
buque, lowa. Vice President. Mr. Thomas represents several insurance 
companies locally. 

JOHN WILLIAMS, Fulbright, Crooker, Freeman Bates, Hous- 
ton, Texas. Vice President. Mr. Williams well-known trial lawyer 
specializing insurance matters. 

CHARLES ROBISON, Meyers Matthias, Chicago, 
Chairman, Board Governors. Mr. Robison specializes the admission, 
regulation, organization and merger insurance companies, and the 
author several insurance articles. 
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WILLIAM WRIGHT MITCHELL, Memphis, Tennessee. Board 
Governors. Mr. Mitchell was vice-chairman the Health and Accident 
Committee the Insurance Section, American Bar Association, 1951-52. 


BERT STRUBINGER, Strubinger, Tudor, Tombrink Wion, St. 
Louis, Missouri. Board Governors. Mr. Strubinger head exten- 
sive claims office with branches throughout Missouri and neighboring states. 


GEORGE Henley, Jones Woodliff, Jackson, 
Mississippi. Board Governors. Mr. Woodliff, former member the 
Mississippi Legislature, presently member the Mississippi Insurance 
Commission. 


GREGORY BRUNK, Brunk Janss, Des Moines, Iowa. Board 
Governors. Mr. Brunk general counsel for Homesteaders Life Company 
and member the Estate Planning Counsel. 


McKELVY, Skeel, McKelvy, Henke, Evenson Uhlmann, 
Seattle, Washington. Board Governors. Mr. McKelvy specializes in- 
surance litigation. 

SAMUEL SEARS, Brickley, Sears Cole, Boston, Massachusetts. 
Board Governors. Mr. Sears President the Massachusetts Bar Assn. 


WILLIAM MOONEY, Omaha, Nebraska. Editor, Federation 
Quarterly. Mr. Mooney general counsel Woodmen the World Life 
Assurance Society, and the author numerous articles fraternal in- 
surance. 
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The President’s Message 


THE LEADERSHIP and guidance Charles 
Robison, the Federation has enjoyed very successful year. The new 
officers and Board Governors are dedicated the proposition that the 
gains made during the past few years consolidated and that shall 
forward strengthen the position the Federation the insurance world. 
are extremely fortunate having James Dempsey White Plains, 
New York, our Executive Vice President and President-Elect. Robert 
Luce, Chicago, Illinois, having been elected Secretary-Treasurer the 
Federation, certain will carry the affairs that important office 
with efficiency and dispatch. 

The By-Laws the Federation were amended the convention 
provide for the designation the President the Editor-in-Chief the 
Quarterly, and William Mooney Omaha, Nebraska, has been desig- 
nated Editor-in-Chief for the ensuing year. His talents are already known 
many the members the Federation, and certain that the accept- 
ance our Quarterly, which has already taken very prominent place 
among the insurance law publications, will continue grow. 

Mr. Richard Stevens Cleveland, Ohio, has been appointed Chair- 
man the Public Relations Committee the Federation, with view to- 
ward integrating the work the Federation with the insurance industry, 
the bench, the bar, and the press. 

Another innovation adopted the convention was the decision that 
each member furnished with plaque designating and certifying his elec- 
tion membership the Federation. Further, annual membership 
card sent each member the next dues paying period upon re- 
ceipt the current dues the Federation. the hope the officials 
the Federation that you, the members the Federation, will respond 
the challenge individuals and that which necessary any or- 
ganization and give your time the organization that will con- 
tinue grow and prosper. You may all say can 
(1) You can very well serve the Federation submitting article 
which you are interested which will undoubtedly interest other members 
the Federation. This article should submitted Bill Mooney for 
publication the Quarterly. (2) You can very well volunteer deliver 
paper our 1954 convention. Jim Dempsey, who will charge 
the speaking program, will glad hear your desire so. (3) 
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issue may very well arise your community state that you feel the 
Federation should take some stand upon and should submitted 
Dick Stevens Chairman the Public Relations Committee for that 
Committee pass upon. (4) You can cooperate with your state chair- 
man and your regional director the Membership Committee the all- 
important task recommending for membership those with whom 
you are associated the insurance field that our membership ex- 
panded, not promiscuously but with discrimination, that the high stan- 
dards the Federation will met and the Federation will continue 
grow and gain prestige. 


Your President has appointed the following committees for the year: 


1954 Convention Program 
James Dempsey, Executive Vice President, Chairman; 
Walter Bjork, Madison, Wisconsin, Vice Chairman; 
and the Vice Presidents the Federation 


1954 George Henry Tyne Award 


Charles Robison 
and the Board Governors 


Finance Committee 
Roger Lacoste, Chairman, Montreal, Canada 
John Harshman, Dayton, Ohio 
Norman Risjord, Kansas City, Missouri 
George Woodliff, Jackson, Mississippi 


Membership Committee 


Robert Luce, Secretary-Treasurer, Chairman, 
the Vice Presidents, Regional Chairmen and State Chairmen 


Nominating Committee 


Clel Georgetta, Reno, Nevada 

George Bunge, Chicago, 
George Coughlan, Glen Falls, 
Carl Johnson, St. Paul, Minnesota 
John Sweet, Seattle, Washington 


Quarterly Editorial Committee 


William Mooney, Editor-in-Chief, Chairman 

John Alan Appleman, Urbana, 

James Dempsey, White Plains, New York 

Charles Robison, Chicago, 
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Public Relations Committee 
Richard Stevens, Cleveland, Ohio, Chairman 
John Gearin, Portland, Oregon 
Max Ficksman, Boston, Massachusetts 
Robert Rooney, Chicago, 


Convention Site Committee, 1955 


David Green, Newark, New Jersey, Chairman 
Obed Carlson, New York 

Fred Corcoran, Philadelphia, Pa. 

Sydney McCord, Camden, New Jersey 


Your officers and the committees will carry the work the Federa- 
tion between conventions. the conventions, however, that the real 
worth the Federation comes into full bloom. there that the men 
who make this Federation meet and solve the problems presented the 
membership. 

with deep humility that address myself the members this 
message, humility because the pride that have the Federation and the 
work that has done and with your help, know, will do. want each 
member take himself some task make this organization represent- 
ing the legal aspects the insurance industry group men who not only 
enjoy one another’s company but who contribute something worthwhile 
the business profession which they are engaged. 


Sincerely, 


KENT MEYERS 
President 


0 
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1953-1954 MEMBERSHIP COMMITTEE 
ROBERT LUCE, Secretary-Treasurer, Chairman 


VICE PRESIDENTIAL 
REGIONAL CHAIRMEN 


Marshall Thomas, 
Dubuque, Iowa 


John Williams, 
Houston, Texas 


Saul Epton 
Chicago, 


Carl Johnson 
St. Paul, Minnesota 


Samuel Sears, 
Boston, Massachusetts 


STATE CHAIRMEN 


Lewis, Des Moines 
Missouri—Norman Risjord, Kansas City 
Arkansas—Howard Cockrill, Little Rock 
Kansas—Harry Gillig, Jr., Wichita 
Colorado—Edward Wood, Denver 
Jack Marer, Omaha 


Nebraska 


King, Lake Charles 

Texas—Hawkins Golden, Dallas 

Oklahoma—Raymond Tolbert, Oklahoma 
City 

Robinette, Phoenix 

New Mexico—Pearce Rodey, Albuquerque 


Ohio—John Harshman, Dayton 
Indiana—John Hume, Jr., Indianapolis 
Michigan—David Barnett, Detroit 


Tobin, Chicago, and 
Jay Stringer, Mount Vernon 


Minnesota—Paul Clement, Minneapolis 
Wisconsin—Edward Byrne, Appleton 
North Dakota—Albert Bergesen, Fargo 
South Dakota—Dwight Campbell, Aberdeen 
Wyoming—Edward Murane, Casper 
Montana—Harvey Hoffman, Great Falls 


Pearley Feen, Burlington 

New Hampshire—Maurice Devine, Manchester 
Maine—John Leddy, Portland 
Massachusetts—Max Ficksman, Boston 

Rhode Zietz, Providence 
Connecticut—Paul Franklin, Norwich 


Copelin, 
Philadelphia, Pa. 


Edward Smith, 
Columbus, Georgia 


McKelvy 
Seattle, Washington 


Roger Lacoste, 
Montreal, Canada 


Pennsylvania—George Slesinger, Pittsburgh 
New McCord, Camden 


New York—Philip Barth, Buffalo, and 
Obed Carlson, New York City 


Delaware—William Prickett, Wilmington 
West Stump, Jr., Clarksburg 
Maryland—C. Walter Cole, Towson 

Grover Thompson, Lexington 


Kentucky 


Carter Pittman, Dalton 
Fowler, Tampa 
Alabama—James Carter, Montgomery 
Luckett, Clarksdale 
Carolina—Edward Mullins, Columbia 
Goddin, Richmond 


Oregon—John Gearin, Portland 
Eddleman, Seattle 
Utah—Gordon Strong, Salt Lake City 
Nevada—Clel Georgetta, Reno 
Idaho—William Hawkins, Coeur D’Alene 


Alberta—Sydney Wood, Edmonton 
British Columbia—Walter Owen, Vancouver 
New Byrne, Bathurst 
Nova Scotia—William Harry Jost, Halifax 
Ontarto—Nathan Phillips, Toronto 
Quebec—Wilfrid Desjardins, Montreal 
Saskatchewan—Gordon Forbes, Regina 


Report the President the 
Thirteenth Annual Convention 


HONOR and pleasure for stand be- 
fore you today President the Federation Insurance Counsel, and 
report you the activities our organization from the viewpoint 
the office. thank you for the opportunity having served you 
President this past year, and appreciate the confidence you reposed me. 

Upon taking office President last August, resolved what 
could increase our membership highly selective basis, expand our 
Quarterly, and solicit the active participation many members pos- 
sible the affairs the organization, the end that the Federation could 
perform better service for its members and the insurance industry. 

The first item change was the adoption distinctive emblem for 
the Federation. This you have seen emblazoned our letterhead, the 
inside back cover our Quarterly, and currently our convention pro- 
gram. This design was taken from the George Henry Tyne Award plaque, 
and the meaning the emblem identify our organization group 
insurance counsel the United States and Canada, associated together with- 
the unity the circle for their common purposes and mutual fellowship. 

The Quarterly was the next item undergo change. The President 
has acted Editor the Quarterly, but appointed Editorial Committee 
which has assisted making policy decisions. The last October issue, be- 
sides being the largest single issue produced till then, introduced pictures 
tell the story all our members our newly elected officers and the 
George Henry Tyne Award and its first recipient. Since only about twelve 
percent our total membership actually attended the convention, these 
pictures served bring the highlights directly all the members way 
that amount printed matter could do. Also, the suggestion 
member, the inside back cover was used describe our organization briefly 
and list our past presidents and secretaries-treasurer 

Then, course, you are all familiar with the January issue the 
Quarterly containing Symposium Motor Vehicle Liability Insurance. 
searching for way make issue the Quarterly truly valuable for 
all our members and the insurance industry, hit upon the idea this 
Symposium one the most controversial current subjects the field 
insurance legislation. The response this issue was astounding. Our first 
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run supply was soon exhausted and ordered reprints. all, distrib- 
uted nearly 1000 extra copies outside our membership distribution, and 
have adequate supply meet future demands when this subject will still 
debated the state legislative chambers and elsewhere. 

have also sold copies the current July Quarterly special 
orders. 

that the Symposium would available the beginning the 1953 
legislative sessions, deferred our usual January roster until the April 
issue. Believing that printing the roster April instead January will 
facilitate its preparation after collection dues from members, change 
being recommended the By-Laws make this procedure permanent. 

addition the Quarterly means disseminating information 
our members, the President has sent out four letters the nature personal 
messages our members. The first message last September was appeal 
each member something himself for the organization one three 
ways: (1) get member, (2) write article for the Quarterly, (3) 
attend the 1954 convention. Many members have done one these three; 
ome have done two th2m, and few all three. The heartening thing 
that many individual members responded some manner and thus 
showed their interest the organization. Even now several members have 
promised articles for the Quarterly next year. 

Last year created another innovation, never before attempted the 
Federation—a joint midwinter meeting the Officers and Board Gov- 
ernors. That meeting, held Chicago February 7th and attended 
fourteen the seventeen Officers and Board members, was very successful. 
recommended that such meeting become annual event, that the 
Officers and Board members will have chance meet together midway be- 
tween conventions and make plans for the carrying the affairs the 
Federation. 

Your President made two trips Memphis confer with Mr. Mit- 
chell, our Secretary-Treasurer. The first trip was early October for the 
purpose coordinating the membership campaign under the chairmanship 
Mr. Mitchell, the area vice-presidents and the state chairmen. The suc- 
cess their efforts well attested the increase membership shown 
the report the 

The second trip was made Memphis April assist preparing 
the annual membership roster which was printed our April Quarterly. 
made several changes the format the roster and believe that 
have pattern that will make easier prepare next year’s roster. will 
help considerably each member will send his annual dues promptly 
upon receipt his dues notice. 

Your President has necessarily had tremendous volume correspon- 
dence this last year. This required hiring special stenographic help. The 
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Secretary-Treasurer also required additional secretarial help preparing 
the roster. Numerous phone calls were made between officers, with com- 
mittee chairmen, and with the printer Champaign—all for the purpose 
facilitating the work the Federation. 

This increased activity during the past year has cost money. The mid- 
winter Officers and Board Governors’ meeting Chicago alone cost 
$1,000. sure, though, that the money has been spent wisely, and 
that the Federation and its members have benefitted from the activities 
made possible these expenditures. Particularly gratifying note 
that because increased membership have been able all these 
things without any increase dues, which remain the same $12. they have 
been since the beginning the Federation 1936. The Treasurer’s report, 
approved the auditing committee, show that the balance turned over 
the new administration will approximately the same the start 
this year. 

the hour now approaches for step aside your President, 
wish thank all the members who have helped make our organiza- 
tion better one, indicated the fact that this our best attended con- 
vention. stated last year’s convention that this not one-man organi- 
zation and that one person could the job alone. The Officers and 
members the Board Governors have been willing workers. Some 
them have done much more than their fair share work. During 
tenure President have been consoled with the knowledge that these men 
were behind me, and they willingly shouldered their responsibilities when 
asked them particular task. gratitude also expressed those 
members who wrote articles for the Quarterly, who assisted member- 
ship, and various other committees. The successes this last year have 
been the result this teamwork the part the officers, the Board mem- 
bers, and others assigned particular tasks. 

Unity and strength comes from such cooperation. have made great 
strides our progress. Much more remains done. The Federation 
Insurance Counsel cannot fail but grow stature and usefulness the 
new Officers and members the Board Governors together this next 
year strive for the accomplishment our common purposes. 


Respectfully submitted, 


CHARLES ROBISON 
President 


S 


Report the Thirteenth Annual 
Convention 


The Thirteenth Annual Convention the Federation was held the 
Bedford Springs Hotel, Bedford Springs, Penn. August 19-22. Many 
attendance said was the best convention that the Federation has held. 

The authorities their respective fields presented excellent papers, 
and the addresses, when they appear this publication, and the Insur- 
ance Law Journal, will highly valuable for years come. 

The entertainment the Convention was our usual expectations. 
The meetings were started off with joint luncheon with the ladies present. 
Mr. John Skelton, Counsel the Department Insurance Pennsyl- 
vania, gave the welcoming address. The response, happy vein, was 
given Mr. Charles Robison, President the Federation. The Presi- 
dent’s reception and dinner took place the opening evening. Thursday 
evening barn dance was held rustic setting. annual banquet, 
Friday night, saw the Hotel Dining Room filled capacity. The George 
Henry Tyne Award was presented Mr. James Donovan New York 
City, and Judge Earl Hoover Cleveland, Ohio, made interesting and 
witty talk. 

The proposed Amendment the By-Laws printed the July 1953 
Quarterly were adopted. 

The next annual meeting will held the Hotel Schroeder, Mil- 
waukee, Wisconsin, August 11-14, 1954. 
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New MEMBERS 


DAVID G. BARNETT, 

Fischer, Brown, Sprague, Franklin 
Ford, 

Detroit, Michigan. 

VINCENT CUDDY, Vice President, 

Universal Mutual Casualty Company, 

Chicago, 

ROTH CRABBE, 

Ballard, Dresbach, Crabbe Newlon, 

East Broad Street, 

Columbus 15, Ohio. 

PAUL ERICKSON, Assistant General 
Counsel, 

Detroit Automobile Inter-Insurance 
Exchange, 

Detroit, Michigan. 

JAMES FEIGHT, Associate Counsel, 

Pennsylvania Insurance Department, 

Harrisburg, Pennsylvania. 


THOMAS FINNEGAN, Counsel, 
Yorkshire Insurance Company, 

New York City, New York. 

LEO GROSSMAN, Vice President, 
Progressive Mutual Insurance Company, 
Cleveland, Ohio. 


JOSEPH A. HUMPHREYS, 
Massachusetts Commissioner Insurance, 
Boston, Massachusetts. 


WALTER JONES, 
Utah Insurance Commissioner, 
Salt Lake City, Utah. 


WILLIAM KNIGHT, 
Knight Knight, 
Rockford, 


ROBERT Secretary, 
Security Mutual Casualty Company, 
Chicago, Illinois. 


SCHROEDER, Vice President, 
Allstate Insurance Company, 
Chicago, 


JOHN SKELTON, General Counsel, 
Pennsylvania Insurance Department, 
Harrisburg, Pennsylvania. 


CLARENCE B. SLOCUM, Attorney, 

Detroit Automobile Inter-Insurance 
Exchange, 

Detroit, Michigan. 


FINANCIAL STATEMENT FISCAL YEAR 1952-53 


Collections 
Quarterlies Copies.. 396.00 
TOTAL CASH HANDLED................. $13,656.99 
Disbursements 
Operating Expenses (President, Secretary, Other Officers, 


BALANCE, CASH HAND, SEPTEMBER 30, 


Outstanding Liabilities: None. 


[12] 


10,014.53 


3,642.46 


Mid Winter Officers and Governors 


Federation Insurance Counsel 
13th Convention 


Registration List 


Appleman, John A., Urbana, 

Barnett, David G., Detroit, Mich. 

Barth, Phillip C., Buffalo, 

Bjork, Walter and Mrs., Madison, Wis. 
Brunk, Gregory and Mrs., Des Moines, 
Byrne, Edward and Mrs., Appleton, Wis. 
Campbell, Dwight and Mrs., Aberdeen, 
Carlson, Obed and Mrs., Williston Park, 
Coughlan, George and Mrs., Glen Falls, 
Copelin, and Mrs., Philadelphia, Pa. 
Dempsey, James and Mrs., White Plains, 
*Donovan, James and Mrs., New York, 
*Dowd, James R., Newark, 

Eddleman, William and Mrs., Seattle, Wash. 
*English, John W., Erie, Pa. 

Epton, Saul and Mrs., Chicago, 
Ficksman, Max and Mrs., Boston, Mass. 
Floyd, Ferber and Mrs., Memphis, Tenn. 
Friedman, Irwin E., Bridgeport, Conn. 

Gearin, John and Mrs., Portland, Ore. 
Georgetta, Clel, Reno, Nev. 

Golden, Hawkins and Mrs., Dallas, Texas 
Green, David and Mrs., Newark, 
Grosman, Henry N., Newark, 

Grossman, Leo and Mrs., Cleveland, Ohio 
Hermann, Philip and Mrs., Cleveland, Ohio 
Harshman, John and Mrs., Dayton, Ohio 
Hollander, Samuel and Mrs., Livingston, 
*Hoover, Earl and Mrs., Cleveland, Ohio 
Johnson, Carl and Mrs., St. Paul, Minn. 
Lacoste, Roger and Mrs., Montreal, Canada 
Leary, Fairfax, Jr., Philadelphia, Pa. 

Lewis, Frederick E., Des Moines, Ia. 
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Loth, Alan and Mrs., Ft. Dodge, Ia. 
Luckett, William and Mrs., Clarksdale, Miss. 
Luce, Robert and Mrs., Chicago, 
Markowitz, Arthur and Mrs., York, Pa. 
McCarthy, Felix, Jr. and Mrs., Cincinnati, Ohio 
Mann, Elton and Mrs., Des Moines, Ia. 
McCord, Sydney P., Jr. and Mrs., Camden, 
McKelvy, and Mrs., Seattle, Wash. 
Meyers, Kent and Mrs., Cleveland, Ohio 
Mitchell, Wright and Mrs., Memphis, Tenn. 
Moan, Harold and Mrs., Toledo, Ohio 

Mooney, William and Mrs., Omaha, Neb. 

Payne, Francis M., Jr., Cleveland, Ohio 

Phillips, Nathan, and Mrs., Toronto, Canada 
Pittman, Carter, Dalton, Ga. 

O’Brien, J., Chicago, 

Risjord, Norman E., Kansas City, Mo. 

Robinette, Ivan and Mrs., Phoenix, Arizona 
Robison, Charles and Mrs., Des Plaines, 
Rooney, Robert and Mrs., Chicago, 
Slesinger, George and Mrs., Pittsburgh, Pa. 
Stephens, Carl and Mrs., Des Moines, Ia. 
Stevens, Richard and Mrs., Rocky River, Ohio 
Strubinger, Bert and Mrs., St. Louis, Mo. 
Sweet, John and Mrs., Seattle, Wash. 
*Swenson, and Mrs., St. Paul, Minn. 
Thomas, Marshall, Dubuque, Ia. 

Tobin, Robert and Mrs., Chicago, 

Tyne, George Henry, Nashville, Tenn. 

Wise, Paul S., Chicago, 

Woodliff, George and Mrs., Jackson, Miss. 
Williams, John and Mrs., Houston, Texas 


Total 114 Members 


ADVANCE REGISTRANTS UNABLE ATTEND 


Adams, and Mrs., Beloit, Wis. 

Badgley, Maxwell and Mrs., Jackson, Mich. 

Bunge, George, Chicago, 
Friedman, Samuel E., Bridgeport, Conn. 
Navarre, Joseph and Mrs., Jackson, Mich. 


Guests 
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Shuttleworth, and Mrs., Cedar Rapids, Ia. 
Smith, Edward A., Columbus, Ga. 


Total Registration 125 
Members 


SPEAKERS 


Carter Pittman, Dalton, Georgia 

John Williams, Houston, Texas 

Fairfax Leary, Jr., Philadelphia, Pennsylvania 
Prof. Frederick Lewis, Des Moines, 
James Donovan, New York City 

Judge Earl Hoover, Cleveland, Ohio 


PANEL MEMBERS 


James Dempsey, White Plains, New York, Moderator 
John Gor.ton Gearin, Portland, Oregon 
John Appleman, Urbana, 
Harold Moan, Toledo, Ohio 
eorge Slesinger, Pittsburgh, Pennsylvania 
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1953 Convention Contributors 
Prizes and Winners 


are grateful for the prize donations the following contributors, 
whose generosity deeply appreciated. The winners are listed below the 


prizes. 
A-B REGISTER COMPANY, Cedar Rapids, Iowa. 
Chafing Dish 
Roger Lacoste, C., Montreal, Quebec, Canada. 


ABERDEEN PRESS, INC., New York, 
Life Insurance,’’ Milton Jacobs 
John Harshman, Dayton, Ohio 


“Liability Insurance Milton Jacobs 
Elton Mann, Des Moines, Iowa 


George Woodliff, Jackson, Mississippi. 


AMERICAN INSTITUTE FOR ECONOMIC RESEARCH, Great Barrington, Mass. 
“Life Insurance and Annuities from the Buyer’s 
William Matteson and Harwood 
Samuel Hollander, Newark, New Jersey. 
Avoid Financial Tangles,’’ Kenneth Mastellar 
Nathan Phillips, C., Toronto, Ontario, Canada 


AMERICAN LAW BOOK, Brooklyn, 
“Corpus Juris Secundum volumes) 
Clel Georgetta, Reno, Nevada. 


BAKER, VOORHIS COMPANY, New York, 
John Alan Appleman, Urbana, 


BANCROFT- WHITNEY COMPANY, San Francisco, California. 


Felix McCarthy, Jr., Cincinnati Ohio 


THE BAR LIST PUBLISHING COMPANY, Evanston, 


Jefferson Golden Hour Electric Clock 
Ferber Floyd, Memphis, Tennessee. 


MATTHEW BENDER COMPANY, Albany, 


Federal Practice 
Carl Johnson, St. Paul, Minnesota. 


ALFRED BEST COMPANY, New York, 


Zenith Multi-Purpose Clock Radio 
William Luckett, Clarksdale, Mississippi. 


BOBBS-MERRILL COMPANY, INC., Indianapolis, Indiana 


Appellate Court John Alan Appleman 
Leo Grossman, Cleveland, Ohio. 


BURDETTE SMITH COMPANY, Chicago, 
Lawyer from Antiquity Modern Roscoe Pound 
Irwin Friedman, Bridgeport, Connecticut. 
Richard Stevens, Cleveland, Ohio. 


CENTRAL BOOK COMPANY, New York, 
Sidney Camden, New Jersey. 


CLARK BOARDMAN COMPANY, LTD., New York, 
Robert Rooney, Chicago, 


COMMERCE CLEARING HOUSE, Chicago, Illinois. 
Reprint Convention Proceedings September Issue 
Law 


CONSUMERS RESEARCH, INC., Washington, New Jersey. 
One year’s subscription Research 
Russell Swenson, St. Paul, Minnesota. 


CURRENT LAW PUBLISHING COMPANY, Chicago, 
David Green, Newark, New Jersey. 


GARRARD PRESS—TWIN CITY PRINTING COMPANY, Champaign, 
(Publisher Federation Quarterly) 
Personalized Desk Memo Pads 
Philip Hermann, Cleveland, Ohio. 


HARPER BROTHERS, New York, 
the Future’s Lyman Bryson 
Francis Payne, Cleveland, Ohio. 


HINE’S LEGAL DIRECTORY, INC., Chicago, Illinois. 
One Desk Thermos Water Carafe Set 
Kent Meyers, Cleveland, Ohio 


KERSTEN PUBLISHING COMPANY, Fort Dodge, Iowa. 


Three copies ‘‘Attorney’s Daily Record for 1954” 
Alan Loth, Fort Dodge, Iowa. 

Carl Stephens, Des Moines, Iowa. 
John Sweet, Seattle, Washington. 


KIMBALL-CLARK PUBLISHING COMPANY, INC., Boonton, New Jersey. 


One year’s subscription Review 
John English, Erie, Pennsylvania. 
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THE KIPLINGER MAGAZINE, Washington, 
Five one-year subscriptions The Changing Times 
Walter Bjork, Madison, Wisconsin. 
Sam Copelin, Philadelphia, Pennsylvania. 
Arthur Markowitz, York, Pennsylvania. 
O’Brien, Chicago, Illinois. 
Ivan Robinette, Phoenix, Arizona. 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY, Rochester, 


Robert Tobin, Chicago, Illinois. 


LITTLE, BROWN COMPANY, Boston, Massachusetts. 
Wills and Trust Gilbert Stephenson 
Saul Epton, Chicago, 
Life Insurance the American Society 
Chartered Life Underwriters 
Philip Barth, Buffalo, New York. 


THE MACMILLAN COMPANY, New York, 
George Slesinger, Pittsburgh, Pennsylvania. 


AND COMPANY, Jenkintown, Pennsylvania. 


Two copies Compensation David Radcliffe 


Gregory Brunk, Des Moines, Iowa. 
John Williams, Houston, Texas. 


BOOK COMPANY, INC., New York, 


Technique Clear Robert Gunning 
William Mooney, Omaha, Nebraska. 


NATIONAL REFERENCE LIBRARY, Cleveland, Ohio. 
$20.00 worth public speaking material selected 
the winner from list services. 
Ben Ravetan, York, Pennsylvania. 


PICKETT ECKEL, INC., Chicago, 
Traffic Rule’’ leather case 
(Computes accident data few 
physical facts into conclusive evidence) 
William Wright Mitchell, Memphis, Tennessee. 


PRACTICING LAW INSTITUTE, New York, 


One set Practice’’ 
series monographs totaling approximately 1200 pages) 
Harold Moan, Toledo, Ohio. 


PRENTICE-HALL, INCORPORATED, New York, 
Life Insurance,’’ Owens 


James Donovan, New York, 


Dr. WILLARD SHABAT, Chicago, 


Trial Dr. Willard Shabat and Irving Goldstein 


Judge Earl Hoover, Cleveland, Ohio. 


SHEPARD’S CITATIONS, Colorado Springs, Colo. 
Examinations and Requirements for Admission the 


James Brenner, Consultant 
John Gordon Gearin, Portland, Oregon. 


THE SPECTATOR, Philadelphia, Pennsylvania. 
Kenneth Thompson 
Max Ficksman, Boston, Massachusetts. 


One year’s subscription The Spectator 
McKelvy, Seattle, Washington. 


STORY CLASSICS, Emmaus, Pennsylvania. 


James Dempsey, White Plains, New York. 


TAYLOR PUBLISHING COMPANY, Indianapolis, Indiana. 
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Bert Strubinger, St. Louis, Missouri. 
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Five copies American Underwriter’s Pocket Chart 
Life Insurance 
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Marshall Thomas, Dubuque, Iowa. 
George Henry Tyne, Nashville, Tennessee. 
Paul Wise, Chicago, Illinois. 
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Insurance 
Obed Carlson, New York, New York. 
One year’s subscription the Weekly Underwriter 
Coughlan, Jr., Glen Falls, New York. 


WEST PUBLISHING COMPANY, St. Paul, Minnesota. 


Law and John Alan Appleman (26 volumes) 
Charles Robison, Chicago, 
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Address Welcome 
Convention 


PRESIDENT, ladies and members the Federa- 
tion Insurance Counsel: Welcome Pennsylvania! Pennsylvania 
lawyer extend greetings the insurance lawyers, and their wives, from 
other states who are assembled convention. Artemas Leslie, our Penn- 
sylvania Insurance Commissioner, who one your members, had hoped 
attend, but elsewhere official business. sends best wishes. 

Many you are known here. mention few, your past President, 
John Alan Appleman, valued associate many our law 
offices, including our Insurance Department office, the form his treatise 
Insurance Law and Procedure. James Donovan, the New York 
Insurance Bar, who will address you Friday afternoon, has often ap- 
peared Pennsylvania insurance matters. Fairfax Leary, Jr., the 
Philadelphia bar, who will speak Wednesday, is, course, well- 
known practitioner many fields insurance law. 

word about Bedford Springs. Our Pennsylvania State Bar Associa- 
tion met here for many years. This hotel and environs has long been 
summer resort, far back the early 1800’s. The town Bedford was 
surveyed 1766, order John Penn, descendant William Penn, 
then Proprietor the Province Pennsylvania. was named for the 
English Duke Bedford. 

Why was Pennsylvania selected for your 13th Annual Convention? 
Could that among the original colonies Pennsylvania was the 
cradle insurance? 

Inasmuch Philadelphia was the largest colonial city, not sur- 
prising that many the realm insurance originated Penn- 
sylvania. claim: 


(1) The first fire insurance society America. 
(2) The first life insurance society America. 
(3) The first stock fire, marine and life insurance company 
America. 
All three companies continue business today. 


General Counsel, Insurance Department, Commonwealth Pennsylvania. 


(1) 1752 Philadelphia, was formed society known 
Philadelphia Contributionship for the Insurance Houses from Loss 
The second signature the Articles Association was that 
illustrious early American, The society was incorporated 
1768 the Proprietors and the General Assembly the Freemen the 
Province Pennsylvania. interest that this pioneer company would 
not insure building surrounded shade trees, the probable belief that 
trees not only attracted lightning but made more difficult the extinguish- 
ment fire the house. 

Then, now, competing insurers appeared write coverage demanded 
the public. 1784 another society was formed insure properties re- 
gardless the proximity trees. This society was commonly known 
Green which was its distinguishing fire mark its insured 
buildings. Its formal title was the more lengthy Assurance Com- 
pany for Insuring Houses from Loss Incorporated 1786 
the General Assembly the then Commonwealth Pennsylvania, 
still business. 

(2) the field life insurance, there was incorporated 1759 
the Proprietory government Pennsylvania the first so-called fraternal 
insurance society America. Its purpose was the pensioning needy Pres- 
byterian ministers and caring for their widows and children. Hence the 
descriptive corporate name “‘A Corporation for the Relief Poor and 
Distressed Presbyterian Ministers and the Poor and Distressed Widows 
Presbyterian 

(3) Commercial insurers America, the sense stock insurance 
companies, originated 1792 when the Company North 
was incorporated the General Assembly the Common- 
wealth Pennsylvania write fire, marine and life insurance. This com- 
pany was organized the old State House Philadelphia the same 
room where the Declaration Independence had been signed. 

has not been thought awake the ghosts 18th century 
insurance past, much stress the tradition behind the glorious pres- 
ent and hopeful future, not only Pennsylvania, but every state the 
Union where the business insurance established. 

Once more bid you welcome Pennsylvania, its beautiful scenery, 
abundant farms, mines and industries, its well-kept homes and expansive 
highways, and above all, its people, God-fearing, hard-working, home- 
loving, and insuring. 


i- 
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What Protection Afforded 
Under Loading and Unloading 


Clauses? 


TIME WHEN THE RISK assumed and the dura- 
tion the risk under automobile insurance policy depends, main, 
other questions coverage, upon the intention the parties, either 
expressed capable being ascertained under all the circumstances, cus- 
toms and usages pertaining the particular Most policies cover 
specific time; accidents happening within this designated time and the 
purview the policy coverage are included, and questions serious 
nature are presented. marine insurance, voyage policies cover transpor- 
tation goods loaded (immediately after loading). Goods ready 
loaded would not covered when the vessel was the automo- 
bile policies issued cover trucking operations, many borderline cases have 
arisen under the and clause the standard policies. 
When the coverage begins and when terminates, proves very interesting 
and highly technical question. For example, keg beer unloaded 
from truck and placed tavern without mishap, course, there 
problem presented; but the driver unloads the keg beer and has 
open manhole get down into the cellar and pedestrian falls 
through the manhole, then the question arises the coverage under the 
insurance policy the truck; where the servant has deliver the keg 
roof garden the top building and injures someone while the 
way the destination, the same question arises. 


CAUSAL CONNECTION 


For general rule, universally held: liability for damage 
was imposed law upon the insured reason injury approximately 


Witherspoon Bourdeaux, Meridian, Mississippi; Past President Mississippi State 
Bar Association; Associate Editor the Commercial Law Journal; Commissioner Uni- 
form State Laws for Mississippi. 

1Edwards Life Casualty Ins. Co. (La.) So. (2d) 552; Am. Jur. 
Couch Insurance, 1338, Page 4807. 

Bowen Hope Insurance Co., Pick. (Mass.) 275, Am. Dec. 213, Am. 
Jur. 228, Page 229; Couch Insurance, 1338. 
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caused occurrence arising out the course the intended function 
delivering goods the insured’s approaching the prob- 
lem, the first thing determine after you are satisfied that the parties in- 
tended particular type accident covered, the causal relation be- 
tween the loading unloading and the accident itself. For example, was 
held there was causal connection between the injury and the 
and clause the policy and therefore that liability existed 
under the policy provisions where the insured’s truck driver was delivering 
ice and milk customer and the driver’s ice pick accidentally injured 
third The insurer was held not liable for injuries person who 
was being transported from her bed insured’s ambulance where one 
the stretcherbearers fell before the ambulance had been another 
case where the policy provisions covered and was 
held that there was protection under the afforded coverage where 
accident occurred within building when articles had been transported and 
were being installed the building, because there was not sufficient causal 
connection between the installation and the transportation many 
other cases the courts have held causal connection between the accident and 
the unloading One the leading cases causal 
connection states the rule thus: conclusion under policy such 
here before us, that where dangerous situation causing injury one 
which arose out had its source the use operation the auto- 
mobile, the chain responsibility must deemed posses the requisite 
articulation with the use operation until broken the intervention 
some event which has direct substantial relation the use opera- 
tion, which say that the event which breaks the chain, and which, 
therefore, would exclude the liability under the automobile policy, must 
event which bears direct substantial relation the use opera- 
tion; and until event the latter nature transpires, the liability under 
the policy 


Wheeler London Guarantee Accident Co., 292 Pa. 156, 140 Atl. 855; Mary- 
land Casualty Co. Cassett, 119 (2d) 602; Motor Lines Citizens Casualty 
Co., N.Y.S. (2d) 486; Bros. Trucking Corp. Md. Cas Co., 
(2d) 60. 

Zurich General Accident Ins. Co. American Mutual Liability Ins. 

Hinton Employers Liability Assurance Corp., (Tenn.) S.W. (2d) 47. 

Handley Oakley, Wash. (2d) 396, 116 (2d) 833; American Casualty Co. 
Fisher, (Ga.) S.E. (2d) 395; Morgan Casualty Co., Ga. App. 620, 
188 S.E. 581. 

Ferry Protective Indemnity Co., Atl. (2d) 493; Washington Assurance Corp. 
Maher, Del. Co. Rep. (Pa.) 575; Handley Oakley, Wash. (2d) 396, 116 
Pac. (2d) 833; Maryland Casualty Co. United Corp. Mass., Fed. Supp. 570. 

Merchants Co. Hartford Accident Indemnity Co., 188 So. 571; Suggestion 
error overruled 192 So. 566. 
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CONFLICTING 


The court went say: the accident out which this action 
grew was the result acts and conduct the employees insured while 
making commercial delivery, which was the purpose for which, and the 
field over which, the policy the Plaintiff was written, and was the field 
liability which Defendant’s policy specifically excluded, must follow 
that the judgment the district court This case very im- 
portant not only because analyzes great number cases and reaches 
sound and equitable result, but also because catalogues the various cases 
and places some the narrow view called theory, and 
holds with the more modern and broader theory which calls ‘‘complete 

Many more modern cases seem direct conflict with the earlier case 
from the Wisconsin Supreme which the insurer was held not 
liable where employee who was using one the insured’s trucks parked 
alongside the curb, opened hatchway into the sidewalk, removed barrel 
beer from the truck and put into the hatchway into the basement 
tavern. While the employee was having the sales slip signed, person fell 
into the open hatchway and was injured. The court said: 

the goods have been taken off the automobile and have actually 
come rest; when the automobile itself longer connected with the 
process unloading; and when the material which has been unloaded from 
the automobile has plainly started its course delivered other 
power and forces independent the automobile and the actual method 
unloading, the automobile then may said longer 

The loading and unloading clause, the court said, not carry the 
liability the insured beyond what may described the natural terri- 
torial limits automobile and the process loading and unloading 

while the open hatchway may have been convenience the process 
further delivery the goods, was not under the facts with which 
are dealing included the process unloading the 


COMING-TO-REST DOCTRINE 


Thus, see two conflicting theories the unloading truck 
automobile. The latter case from the Wisconsin court one the lead- 
ing cases proclaiming the “‘coming-to-rest According this 
doctrine, within the purview the policy comprises only 


Stammer Kitzmiller, 226 Wisc. 276 N.W. 629. 


the actual removing lifting the articles from the motor vehicle 
the moment where: 


The goods which were taken off the vehicle have actually come 

Every connection the vehicle with the process unloading 
has 


The same result was reached the Supreme Court The 
driver truck, while delivering new adding machine, negligently let 
fall the foot one the customer’s employees. The machine had not 
only been removed from the vehicle, but had definitely 
other cases adopting this same rule, the time and distance 
elements are not mentioned. These cases stress the decisive test the con- 
tinuous and uninterrupted movement the goods from the moment they 
are taken off the vehicle until the first time such movement stops inter- 
rupted when the merchandise transported comes rest brought 
stationary position. early decision New Jersey held that auto- 
mobile policy containing the and unloading”’ clause did not cover 
the transportation linoleum transferred the seller’s employees from 
automobile hand truck, the court concluding that the unloading the 
vehicle had been completed and. that the transportation from then was 
acompletely different means. Likewise, the Minnesota Supreme Court 
adhered this rule case where office furniture was removed from one 
office building another. The court held that the and unload- 
ing’’ clause covered only removal the goods from the truck, not subse- 
quent handling and transportation incidental the delivery the goods 
their destination. should noted this case, however, that differ- 
ent crew was employed take the property from the tail gate the truck, 
place the sidewalk and later remove the several offices where 
was ultimately delivered. ramp loading from the first floor the build- 
ing the street was used move the property from the street into the 


American Casualty Co. Fisher, (2d) 395 (Ga.) The same court affirmed 
the principle also Fisher American Casualty Co., Ga. App. 806, S.E. (2d) 
229; C.C.H. Automobile cases. 456. 

Jackson Floor Covering, Inc. Maryland Cusualty Co., 117 N.J.L. 401, 189 
84, But compare this early case with the more recent case Turtlelaub Hardware Mu- 
tual Casualty Co., Atl. (2d) 830. 

Paul Mercury Indemnity Co. Standard Accident Ins. Co., 216 Minn. 103, 
N.W. (2d) 794. This case followed earlier case which hinged the difference between 
and The driver milk wagon stopped his horse front 
the customer’s building. had entered the building some twenty feet away from his 
wagon and was using freight elevator avoid walking three flights stairs when 
third person was injured. The court held that the was complete when the 
driver carried the bottles into the house. See also Franklin Co-operative Creamery Assn. 
Employers Liability Assurance Corp., 200 Minn. 230, 273 N.W. 809. 


building, and this ramp was not connected any way with the truck. 
person using this ramp was injured because defect the ramp, and the 
court stressed that the truck had unloaded and was moving away the 
time. The causal connection was very remote this case. The 
doctrine followed many jurisdictions courts respected 
but seems they are narrow their views and not represent 
the more modern trend. 


DOCTRINE 


recent years the comprehensive policies have been introduced for the 
sole purpose affording protection the general public without present- 
ing difficult and technical questions coverage. The modern trend seems 
afford the insured complete protection, and the larger companies 
are pushing these comprehensive policies. complete operation doc- 
omits for all practical purposes any distinction between unloading 
and delivery and between loading and preparatory actions. This modern 
doctrine gives the and clause broader construction 
than the doctrine and, does the Montana holds 
that the clause covers the entire process involved the movement goods 
from the moment when they are given into the insured’s possession until 
they are turned over delivered their destination. case where 
steel girder which had been transported truck was placed the ground 
and projected across the sidewalk, with one end building where’ de- 
livery was made, the Supreme Court Pennsylvania held injury 
boy attempting get across the girder was within the policy coverage 
unloading and loading. the time the accident 
plaintiffs were actually engaged transportation and delivery merchan- 
dise and materials incidental their business. The process the trans- 
portation was commenced unloading the steel girders the factory 
the truck and trailers and was completed the absence direct 
implied orders directions the contrary, until the merchandise was un- 
loaded and delivered from the truck and trailer inside the garage building 
where intended for was shown that the driver had called the super- 
intendent, who came with block and tackle and placed the girders inside 


American Oil Supply Co. Casualty Co., N.J. Atl. (2d) 
257; Handley Oakley, Supra; Ferry Protective Indemnity Co., Supra; Morgan 
Casualty Co., Supra; and Maryland Casualty Co. United Corp. Mass., Supra. 

State, rel Butte Brewing Co. Dist. Court., 110 Mont. 250, 100 Pac. (2d) 932, 
involves the unloading keg beer. The door was lifted preparatory lowering the 
beer into the cellar and pedestrian stepped into the opening. The Court held there was 
coverage under the and clause the policy. 


Wheeler London Guarantee and Accident Co., Supra. 


the building. The federal court liked the doctrine, 
and applied its principles where pedestrian suffered injuries stumbling 
over piece coal from pile dumped the sidewalk from the insured’s 
truck preparatory being shoveled into the customer’s basement. The 
New York Supreme Court also followed this doctrine case where 
passer-by was injured result collision with hand con- 
veyance wheels used deliver articles). The driver truck had un- 
loaded three cartons onto the jigger and wheeled them thirty feet the 
entrance the customer’s place business and additional eighteen feet 
inside, where the collision occurred. The court held that the accident had 
happened before the delivery was complete. This case seems particularly 
important because shows that the courts far hold that even 
the transfer the goods from the truck another means transportation 
does not interrupt the process unloading the merchandise. The case seems 
directly conflict with the New Jersey decision cited under the 
tion seems favored the courts the highest But nu- 
doctrine. This more modern doctrine covering the complete opera- 
merically, believe, the cases are pretty evenly divided. particular 
state has not passed upon this involved question coverage, you should 
have about even chance winning. 


interesting case construing loading under the policy coverage was 
ably reasoned the Ohio Supreme Court The court held that 
employees trucking firm, while carrying stove from furniture store 
order load onto truck, had negligently damaged davenport 
the store. The insurance contract covered liability arising some instances 
where the truck was stationary, since otherwise the loading and unloading 
clause would meaningless. Where there any ambiguity, the construc- 
tion should construed most favorably the insured. The court also 
held that the provision the policy covered the damaging 
hallway while the employees were making the delivery the stove. 

Maryland Casualty Co. Cassetty, Supra. 

Motor Lines Citizens Casualty Co., 268 App. Div. 755, N.Y.S. (2d) 
274 which opinion appeal was denied. Also see original opinion 181 Misc. 985, 
N.Y.S. (2d) 486, affirmed without opinion, 267 App. Div. 955, N.Y.S. (2d) 472. 

Maryland Casualty Co. Tighe, Supp. 69, affirmed, 115 (2d) 297. 
Bros. Trucking Corp. Maryland Casualty Co., Supra. Bobier Na- 
tional Casualty Co., 143 Ohio St. 215, N.E. (2d) 798. CCH Automobile Cases 
544. Thompson Heating Corp. Hardware Indemnity Ins. Co., Ohio App. 350, 
N.E. (2d) 809; CCH Automobile Cases 327. Washington Assurance Corp. Maher, 
Supra. 

National Casualty Co., Supra. 


another illustrative case from truck driver, after 
parking his vehicle front cafe, order remove beer kegs from the 
basement, rolled them point adjacent the sidewalk pavement en- 
trance; then proceeded upstairs and pushed the pavement door open, 
striking passerby and causing injuries. question for determination 
was whether the accident arose out the use the truck, which its 
expressed terms included and The court held that the 
raising the door was clearly act adapted and forming part the 
process loading. These two cases illustrate the general principles in- 
volved the loading clause the coverage. The act loading, however, 
should distinguished from actions comprising earlier phase com- 
merce preparatory loading, such placing the merchandise near the 
loading ramps for the convenience the truck driver and his crew. 


MAINTENANCE AND CLAUSES 


The courts sometime prefer decide borderline cases under the 
ership, maintenance and clause the policy instead under the 
and clause and find the courts have gone very 
liberal interpretations providing coverage under this type clause. 
late case the court held that where injuries were sustained fall over 
wooden blocks left sidewalk the driver the insured’s truck after 
they were used the curb assist backing the trucks upon the sidewalk 
unload coal into coal hole customer’s basement that this was use and 
ownership under the insurance clause. 

recent Arkansas case liability was predicated the clause 
rather than under the “‘loading and unloading”’ clause, where ambulance 
Was sent transport patient, and the driver dropped the stretcher while 
carrying the patient from his home the waiting ambulance. 


very interesting case extended coverage where the insured, whole- 
sale grocer who made deliveries retail stores, skidded off the road into 
Several large poles were used extricating the truck. The driver 
drove away, leaving the poles the road. That night car struck one 


Washington Assurance Corporation Maher, Supra. This case cited with approval 
Wheeler London Guarantee and Accident Co., Supra., which the court laid down the 
principle that the process loading and unloading does not denote isolated separate acts 
that are completed when the articles loaded unloaded are merely lifted from the 
ground the vehicle, vice versa, but denotes action progress long the continuous 
acts that must make such process are not disconnected ended. 

Schmidt Utilities Ins. Co., 182 S.W. (2d) 181; 154 A.L.R. 1088. 

Owens Ocean Accident Guaranty Corp., 194 Ark. 817, 109 S.W. (2d) 928. 


Merchants Co. Hartford Accident and Co., 188 So. 571; suggestion 
error overruled 192 So. 566. 


the poles, injuring one the passengers, and recovered judgment against 
the company. The insurance policy- the St. Paul Mercury Indemnity 
Company agreed pay behalf the insured all sums which the in- 
sured shall become obligated pay reason the liability imposed 
upon him The court was the opinion that this policy covered 
the accident, and that extricating the truck, driving away and leaving the 
poles the road had direct and substantial relationship and connection 
point actual fact respects the use and operation the truck. there 
was former case point our jurisdiction, the Court went far 
off state find adjudication nearest 


Two CASES 


After review many cases from nearly all the states, would 
seem that the doctrine was adhered the most 
modern tribunals. least safe say that the trend toward this 
theory. modern cases, one from the Atlantic and the other from the 
Pacific sections our country are representative; the later New Jersey case 
submits the question the following language: 


this Court free adopt one the other these theories 
interpretation, so, which one should utilized? 

research has enabled discover but three cases New 
Jersey which bear upon the subject matter here under discussion. They 
are: Jackson Floor Covering, Incorporated Maryland Casualty 
Company Baltimore, Corporation, Err. App., 117 N.J.L. 
401, 189 84; Zurich General Accident Liability Ins. Co., Lim- 
ited American Mutual Liability Ins. Co. Boston, 118 N.J.L. 
317, 192 387 and American Oil Supply Co. United States 
Casualty Co., (2d) 257, N.J. Misc. 

careful reading the first two these three cases will dem- 
onstrate that neither the Court Errors and Appeals the Jackson 
Floor Covering case, supra, nor the Supreme Court the Zurich case, 
supra, was called upon nor did they interpret and un- 
clause. 

construing the policy under consideration, what the Court 
trying spell out the intention the parties reflected 
their contract. Surely the parties intended coverage the contingency 
which happened. The plaintiff declared his business the ‘manu- 


Panhandle Steel Products Co. Fidelity Union Casualty Co., S.W. (2d) 799. 
Two modern cases, one from the Atlantic and the other from the Pacific section represent 
the modern trend tribunals. 

Turtlelaub Hardware Mutual Casualty Co., al., Atl. (2d) 830. 

A.L.R. 1251; CCH Automobile Cases 553. 
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facture and distribution’ soda and the policy covered the owner- 
ship, maintenance use the automobile; the hand truck involved 
the accident was part the equipment the automobile and in- 
tended for the purpose trucking soda from the truck its place 
ultimate rest. Unless agreed that the phrase ‘loading and unload- 
ing’ phrase extension—expanding the expression ‘use the 
truck’ somewhat beyond its construction, otherwise, bring 
with the policy some acts which the truck and itself does not 
play any expression has meaning. 

From reading the policy and the factual situation, 
the opinion that the intention the parties the insurance 
contract will best spelled out applying the more liberal form 
interpretation, that is, ‘the complete operation’ theory and thus give 
effect the intention the parties. Using this form, find that the 
policy the Defendant, Hardware Mutual Casualty Co., corpora- 
tion, afforded plaintiff coverage against the hazard complained of. 

view the ‘coming rest’ theory leads too narrow 
interpretation and does not give effect the intention the parties 


the well reasoned Utah case the Supreme Court held that in- 
jury pedestrian who fell through open trap door sidewalk 
which afforded access basement into which kegs beer unloaded from 
truck the sidewalk was being lowered the com- 
pany employees, was within the coverage the policy protecting the brew- 
ery company from liability for damages sustained account the acts 
its employees arising out the ownership use its trucks, including 
loading and unloading, construed the light another policy protecting 
the insured against liability imposed law, except liability arising out 
the ownership use its trucks for loading unloading. The court 
discusses number authorities and summarizes the legal principles 
follows: 

The intention the parties the insurance company should 
kept constantly mind the court determining the scope coverage 
within ‘loading and unloading’ clauses ‘ownership, maintenance and 
operations’ clauses. 

Loading and unloading includes more than mere placing the 
goods the truck removal the goods from the truck, that where 
they are taken directly from the truck, and one continuous operation 
carried into the customer’s place business, they are still process 
being unloading when set down therein. 


Pacific Automobile Ins. Co. Commercial Casualty Co., 161 Pac. (2d) 423, 160 
A.L.R. 1251; CCH Automobile Cases 553. 


There must some causal relationship between the use the 
insured vehicle such and the resulting accident for which recovery 


CONCLUSION 


The general principles and illustrative cases under the and 
clauses automobile policy have been discussed; but 
analogous problem may arise under policies containing the standard form 
maintenance and clause. Certainly, when taken together, 
these two clauses should provide very broad coverage. 

From review the cases, certain general rules governing the con- 
struction and application the and clause are evi- 
dent. The learned Arthur Drechsler groups his conclusions 
follows: 

The general rules construction pertaining the construction 
and interpretation insurance contracts general have full application 
the case the ‘loading and unloading’ clauses. Among these rules are the 
principles that the intention the parties the controlling factor, that the 
terms ‘loading and unloading’ are taken their plain and ordinary 
sense and the policy insurance must construed whole. 

“2. The ‘loading and unloading’ clause phrase extension ex- 
panding the term ‘the use automobile’. 

accident, order covered the ‘loading and unloading’ 
clause, must: 

have occurred during what the particular court considers the 
process loading and unloading, 

causally connected with the act loading unloading the 
automobile. 


There conflict authority regard the scope loading 
and unloading operations, the courts adhering either the ‘coming rest’ 
doctrine the ‘complete operation’ doctrine. 

accident causally connected with the process loading 
unloading within the meaning the clause the loading unloading 
was its efficient and predominating 

Sometime very difficult reconcile cases from the same jurisdiction 
but safe say that earlier cases either advanced the 
doctrine and more recently adopt the 


160 SLR 1260. 

Kennedy Consolidated Motor Lines, Inc., 312 Mass. 84, N.E. (2d) 121.; 
Canton and Winston Bros. Smith Co., 309 Mass. 150, N.E. (2d) 638. 

Compare the later case Pilos First National Stores, 319 Mass. 475, N.E. (2d) 


576. 
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hoped that these general principles and illustrative cases may 
some help when questions under the and clause 
maintenance and clause arise. impossible set down 
either general specific rules; each case must treated separately, accord- 
ing the particular facts involved and the pertinent circumstances and 
giving full consideration the jurisdiction which the case arises. 


Appleman, Ins. §4322, Page 92. 
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The George Henry Tyne 
Annual Award 


The 1953 George Henry Tyne Annual Award, shown the oppo- 
site page, was presented James Donovan our Thirteenth Annual 
Convention banquet Bedford Springs, Pennsylvania, August 21. 

Mr. Donovan received the Award for his contributions the field 
state insurance regulatory legislation enacted aftermath the 
McCarren Act (Public Law 15). general counsel for the National 
Bureau Casualty Underwriters, the National Automobile Underwriters 
Association and other organizations, assisted drafting the All- 
Industry legislation that has been adopted most the states, particu- 
larly the rate regulatory laws. has also been instrumental develop- 
ing administrative interpretations these laws various states. pre- 
sented the arguments which led the upholding the constitutionality 
this type law Arkansas the case North Little Rock Transporta- 
tion Co. Casualty Exchange, Supp. 961; 181 174. 
174. 

addition the insurance rate regulatory field, Mr. Donovan has 
been active opposing legislative attempts enact compulsory automo- 
bile insurance. this connection, chairman the American Bar 
Association Insurance Section Committee Automobile Insurance, and 
assisted drafting the 1952 Problems Created Financially 
Irresponsible Mr. Donovan has also been active attempting 


bring about uniformity liability policy forms chairman the 


committee the National Standard Policy Program. 

His writings the above subjects have been prolific. His address 
the subject State Insurance Regulation our convention reprinted 
this issue that may read with this account. 

The George Henry Tyne Annual Award bronze plaque donated 
our former president, George Henry Tyne, whose picture appears 
the top this page. Mr. Tyne, practicing attorney Nashville, 
Tennessee, conceived this award that each year the Federation In- 
surance Counsel could perpetuate its ideals selecting someone receive 
the Award who had made outstanding contribution the field 
insurance the legal profession. 
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ANNUAL AWARD 


AND PURPOSES THIS FEDERATION 
PROVIDING TOKEN APPRECIATION POR 
DISTINGUISHED SERVICE. 

THIS AWARD PRESENTED 
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JAMES DONOVAN 


State Regulation Insurance 


LAW” well-accepted term with ill- 
defined meaning. many the legal profession, represents the hand- 
ling tort litigation for against insurance carriers; others, means 
the manifold problems life insurance, especially estate planning; 
still others, the adjustment fire and marine losses, the determination 
rights under surety bond. Finally, can mean problems arising under 
statutes designed for public regulation the insurance industry. with 
the latter aspects insurance law that are concerned today and 
commentary will summary recent developments that field. 


BACKGROUND 


brief historical review may appropriate. Beginning 1868, the 
United States Supreme Court consistently upheld the right individual 
States regulate and tax the insurance Despite the fact that 
the business crossed State lines, the Court declared that the Commerce 
Clause the Federal Constitution did not deprive the States power, 
since business insurance not such decisions, and 
assumption consequent lack Federal power, was founded com- 
prehensive system insurance regulation the individual States. Such 
statutory regulation embraced every activity company, from its for- 
mation the policies issued and the rates charged.* 

June 1944 this entire structure State regulation was shaken 
its foundations. 4-3 decision (less than majority the full court) 
the Supreme Court the United States held for the first time, the South- 
eastern Underwriters case,* that: (1) insurance company conducting 


Member Watters Donovan, New York, New York. Address delivered before 
the Thirteenth Annual Convention the Federation Insurance Counsel, August 21, 
1953. Reprinted from the Insurance Law September, 1953. Copyright 
Commerce Clearing House, Inc. 

held Paul Virginia, Wall. 168 (U.S. 1868). Subsequent cases are 
collected Bernard Gavit, The Commerce Clause the United States Constitution, 
134-139 (1932). 

Hooper California, 155 U.S. 648, 655 (1895). 

See, generally, Patterson, The Commissioner the United States, (1927). 

U.S. 533 (1944), Col. Rev. 772. The case the subject Powell, 
Insurance Commerce, Harv. Rev. 937 (1944). 
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substantial part its business across State lines engaged 
among the several and subject regulation Congress under 
the Commerce Clause; and (2) the Sherman Anti-trust Act applicable 
the business insurance. 

The decision created furore, especially since application the Sher- 
man Act would destroy rating bureaus and other collaborative activity long 
deemed essential within the industry. For example, with respect rate- 
making, had been the pooling experience that rates normally were 
made most lines insurance; had been stabilized industry struc- 
tures that rate wars, disastrous industry and policyholders alike, had 
been avoided. All such traditional practices now were threatened. 

Congress took cognizance these difficulties and 1945 the McCar- 
ran Act (sometimes colloquially known Law became law. 
This statute, later amended, may summarized for our purposes 
follows: 


Continued regulation and taxation the insurance business 
the States the public interest and shall continued; 


Until June 30, 1948, the Sherman Act, the Clayton Act, the Fed- 
eral Trade Commission Act and the Robinson Patman Act shall 
not applicable insurance; after that date, those statutes shall 
apply the extent that such business not regulated State 


The constitutionality this Congressional action subsequently was 


PRESENT REGULATORY LAWS 


Under the McCarran Act, the measure State regulation the yard- 
stick immunity from the Federal anti-trust laws. Accordingly, during 
1945 and 1946 the National Association Insurance Commissioners and 
the industry jointly reviewed the body state regulatory laws then exist- 
ing, order determine what new statutes would required preserve 
system regulation exclusively the States. 

Model laws were devised, specifically dealing with rates, fair trade prac- 
tices, inter-locking directorates, mail-order insurance and other problems. 


Stat. (1945), U.S.C. §§1011-1015 (1946). For legislative history see 
House Legislative Calendar, 79th Cong., Ist and Sessions, Committee the Judiciary, 
Jan. 29, 1946, No. 22, 103. Congressional debate may found Cong. Record 
499-509, 1112-1122, 1470-1473, 1548-1559 (1945). introduced, the measure 
was based upon draft legislative committee the National Association Insurance 
Commissioners. See Cong. Rec. 504 (1945). 

Prudential Ins. Co. Benjamin, 328 U.S. 408 (1946). See also, Robertson Cali- 
fornia, 328 U.S. 440 (1946); Panhandle Eastern Pipe Line Co. Pub. Service 
332 U.S. 507, 521 (1947); North Little Rock Transportation Co. Casu- 
alty Exchange, 181 174 (8th Cir. 1950). 


fair statement that June, 1948 substantially all States had ac- 
cepted these proposals and today such laws will found virtually every 
There can little doubt their 
The statutes most controversial are the laws governing what rates may 
charged insurers for the coverages which they sell. These apply all 
lines insurance except life, accident and health, and ocean marine. 
broad outline, the ordinary rate regulatory statute provides follows: 


Rates must meet certain standards (they cannot “‘excessive, in- 

Rates must filed with the State Insurance Commissioner, who 
granted various powers they fail meet the statutory stan- 
dards; 


Companies need not combine rating matters, but may 
their organizations are licensed and supervised the State. 


The statutes vest various supplemental powers administration and 
enforcement the State Insurance Commissioner. They contain appropri- 
ate provisions relating notice, hearing, and judicial review for all inter- 
ested 


LITIGATION ISSUES 


situation arising under such laws would that company rat- 
ing bureau decides that rates for automobile liability insurance should 
increased; they file rate revision with the Insurance Department; after 
review, the Insurance Commissioner disapproves the rate increase; the in- 
surer rating bureau demands public hearing, after which the Commis- 
sioner re-affirms his decision; the insurance interests thereupon challenge 
the decision the courts judicial review. 

While constantly threatened, such litigation infrequent. First, rate- 
making fairly scientific nature and there normally quarrel with 
the statistics presented, even though disputes may arise their proper 
interpretation and evaluation. Second, litigation unsatisfactory answer 
the problem, because time-consuming and before the expiration 
the last appeal the very rates question have become outmoded. Third, 
not too practical remedy for private industry, since courts increasingly 
refuse disturb the findings administrative agencies any evidence 
support their actions may found. 


The statutes are collected and summarized Donovan, Regulation Insurance Under 
the McCarran Act, Law and Contemporary Problems, Autumn, 1950, Duke University. 

See North Little Rock Transp. Co. Casualty Exchange, supra. 

Noteworthy variations are: some states (e.g., Texas, Louisiana and Virginia) the 
state makes the rates for many lines; California and Missouri, rates are filed upon demand 
the Commissioner; Montana rates must filed only when made combination 
insurers. 


Accordingly, litigation occurs only when insurer believes either that 
clear misinterpretation the law presented that the actions 
Insurance Commissicner are arbitrary that even reluctant court must 
recognize that Those instances occur but happily are not common. 
Most disputes the field insurance regulation are reconciled reason- 
able accommodation the divergent views. 


PRESENT EXPERIENCE 


must recognized that the infrequency arbitrary decisions not 
wholly due altruistic and informed approach the part govern- 
mental authority. The entire system state regulation the inter-state 
industry insurance still trial. Congress could set aside and un- 
doubtedly would asked the industry, power were abused 
officials that State regulation had become forty-eight ring circus. Such 
could occur, for example, substantial number states demanded dif- 
ferent forms automobile liability insurance policies and refused tem- 
per their individual predilections recognition the national scope 
the matter. Fortunately, the National Association Insurance Commis- 
sioners has rendered great service furnishing forum wherein problems 
common interest may resolved for the common good. 

The experience the past five years has been illuminating certain 
respects. One weakness the immediate system has been that too many 
Commissioners have been prone ignore the fundamental legal require- 
ment that rates must adequate. There has appeared tendency assume 
that the principal objective rate regulation protect the public from 
rates which are Companies seeking increase rates meet, 
times, blind refusal consider the facts; whereas any insurer ordinarily 
can reduce rates will with the perfunctory approval Insurance Depart- 
ments. Yet the laws uniformly declare that equally important that 
would demonstrate that primary purpose public regulation has been 
assure that insurance rates, under stress competition, did not become 
inadequate that insolvency would result and the policyholder would 
found have purchased worthless written promise indemnification. 
Recent cases such insolvency have 

tendency ignore the need for rate adequacy difficult overcome. 
against rate increases popular and demagogic being against 
sin. However, statistics and sound judgment yead irresistably the con- 


National Automobile Underwriters Day, 348 Ill. App. 554, 109 
N.E. (2d) 630 (1953). 

Massachusetts Bonding Ins. Co. Commissioner Insurance, 329 
107 N.E. (2d) 807 (1952). 

Preferred Accident Insurance Co.; Keystone Mutual Insurance Co. 


clusion that increases are required, the Commissioner must approve them 
derelict his duty. will not require many instances dereliction 
duty mark the end State regulation. 

Insurers possess responsibility equal its importance. They furnish 
essential service the general public. While not public utilities, they 
are regarded the ordinary citizenry virtually the same light. Theirs 
must rigid adherence the highest standards ethics the conduct 
their business. The day the overly sharp has disappeared insurance. 
will only through providing the public sound product proper 
price that private insurance will survive. 


THE LEGAL PROFESSION 


lawyers, have great stake these developments, whether our 
negligence case. The interests insurance and the legal pro- 
fession are deeply entwined. there failure the part both 
perform their respective responsibilities, the machinery the state await- 
ing our extinction and the absorption our functions new and ever 
larger public agencies and administrative boards. 

This warning not unrealistic. the past few years have seen 
widespread demand for the elimination the existing system automo- 
bile insurance and the substitution automatic compensation system, 
perhaps written state funds. also have seen tide, now receding, for 
extension Federal Social Security which would eliminate the present 
system Workmen’s Compensation administered the individual states. 
Each such aberration spawns another. 

Some will declare these developments inevitable. They will sol- 
emnly inform that because “‘affected with 
public This meaningless phrase, long recognized and dis- 
carded such the Supreme Court the United Insurance 
more with public than steel, iron, milk, eye- 
glasses. ridiculous, for example, assert that the general public 
automobile liability insurance, more than they must have automo- 
biles the gasoline which makes them run. Yet governmental regulation 
accepted proper and necessary for companies writing automobile liability 
insurance would denounced strongest terms ever applied the 
manufacturer automobiles the distributors gasoline. 


Such was the basis the original Supreme Court decisions permitting government 
regulation insurance and other industries. Paul Virginia, Wall. 168 (1868); Munn 
Illinots, U.S. 113 (1877). 

See New York, 291 U.S. 502 (1934): Olsen Nebraska, 313 U.S. 236 
(1941). 


incumbent upon the insurance bar recognize these facts and 
realize how essential sound evaluation them the future all. 
Insurance social and economic mechanism necessary continuation 
our national progress; its preservation and growth are matters which 
the general public should have deep concern. the majority instances, 
representation those affected government regulation insurance will 
devolve upon us, advocates presenting the causes our clients. This must 
done not only with ability and force but, even more important, with 
integrity and recognition the rights the other interests involved. 
these are our standards and faithfully adhere them, the legal problems 
presented the regulation insurance will solved, with fairness all 
concerned and contribution each the advocates that proper recon- 
ciliation public and private interests which has been among the great 
needs and goals our time. 


Judicial Supremacy America 
Its Colonial and Constitutional 
History 


THE GREAT American tragedies the 20th 
century our ignorance the foundations American government. 
The prevalence such ignorance among law school professors, and hence 
many judges, appalling. Our children graduate from the law schools 
this nation knowing nothing the legal institutions, the legal principles 
and the customary law that grew out American experiences between the 
first settlements this continent around 1620 and the achievement our 
independence the American Revolution more than 150 years later. The 
foundation stones our freedom have become discarded rubble. 

member the Board Bar Examiners the State Georgia 
read the papers graduates from many leading law schools the nation. 
More than 85% are failing questions that relate fundamental principles 
constitutional government America. Our helpless children are being 
taught the philosophy judges—not fundamentals American govern- 
ment. The case method instruction has completely fallen down the 
area constitutionalism. 

Can true that our ancestors, who fled from old world tyranny 
settle this continent and who lived under laws and institutions their 
own making developed their assemblies, courts and customs over period 
150 years, were devoid wisdom and virtue not leave 
heritage worth notice preserving? Can true that our forebears 
were able spawn such men George Mason, Gouverneur Morris, George 
Washington, John Adams, Patrick Henry, Thomas Jefferson, John Han- 
cock, Samuel Adams, Benjamin Franklin, James Madison, Alexander 
Hamilton and hundreds such others, yet were not able evolve legal 
principles and governmental institutions upon which may look with 
pride, with profit? 


Member Pittman, Hodge Kinney, Dalton, Georgia. Address delivered before 
Thirteenth Annual Convention the Federation Insurance Counsel, August 19, 1953. 


are taught that our forefathers had great sexual potency, but that 
they had great intellectual sterility the fields government and law; 
that America has constitutional legal history back 1776; that 
there was hiatus 150 years, and that must look back law and 
institutions developed the Parliament and the courts, customs and 
Privy Council little island 3,000 miles from American shores, during 
that one and one-half centuries. 

law library containing 150,000 volumes tells nothing con- 
sequence about the early growth constitutional liberty, the growth 
law and legal institutions our own native land. found the 
ancient legal records every civilization—except our own. 

One the areas which little consequence has been written, either 
fair foul, that relating the colonial and constitutional history 
our judicial branches government, state and federal; the emancipation 
judges and elevation the judiciary the position supremacy. Maybe 
some charitable foundation built the fruits American industry will 
some day dedicated noble cause and the job correctly done. 

The great American universities, supported the fruits American 
industry, expend millions socialistic research projects, but spend nothing 
projects designed find and nourish the roots constitutional liberty 
America. 

But for some really great teachers know, and the poor teacher that 
once was, would tempted say with Aristotle: are 
the apes tyranny.”’ 

William Penn’s Pennsylvania Frame Government 1682, re-asserts 
many eternal, yet forgotten, truths. 


side with their passions against their reason, and their sinis- 
ter interests have strong bias upon their minds, they lean 
them against the good the things they 


“ANY GOVERNMENT FREE THE PEOPLE UNDER 
(whatever the frame) WHERE THE LAWS RULE, AND 
THE PEOPLE ARE PARTY THOSE LAWS, and more 


than this tyranny, oligarchy, confusion. 


loose and depraved people (which the question) love 
laws and administration like themselves. That, therefore, which 
makes good constitution, must keep it, viz: men wisdom and 
virtue, qualities, that because they descend not with worldly inheri- 
tances, must carefully propagated virtuous education 


(Emphasis William Penn.) 


Thorpe, American Charters and Constitutions, 3052, 3053, 3054. 


George Mason’s Virginia Bill Rights June 12, 1776, has, its 
15th paragraph, the following: 


free Government, the Blessing Liberty, can pre- 
served any People but firm Adherence Justice, Moderation, 
Temperance, Frugality, and Virtue, and frequent Recurrence 
fundamental 


Wisdom and virtue longer virtuous education 
America. longer adhere “‘justice, moderation, tem- 
perence, frugality, and infrequent indeed that recur 
result government, and the blessing 
not being preserved America and the history now make 
not honored history. 

all the historic struggles against despotism and the abuse power, 
historical minded men have been the forefront. common law but 
the filtered essence history. has been lawyers, principally, who have 
found the precedents against power and behalf human liberty and 
dignity all ages past. Constitutional liberty has always stood need 
historical and legal precedents and always will. Jefferson said, 
precedent for power worth hundred for fact, power needs 
precedent. All needs servile judges. 

Charles pursued Cotton because furnished Pym and other English 
patriots with precedents before and during the Puritan Revolution. George 
III marked Samuel Adams, John Hancock, James Otis, William Henry 
Drayton and others for the halter because they furnished American patriots 
with precedents leading the American Revolution. would remiss 
did not here mention the name the master them all, who was 
not lawyer. was George Mason Gunston Hall.? was his prece- 
dents that kept fire burning under Washington and Jefferson. was his 
precedents that saved all the territory north the Ohio River from British 
dominion after the Revolution. knew history. History the great 
precedent. Historical research the natural guardian constitutional 
liberty. 

Without exception, despotic rulers have excluded instruction history 
from any plan general education, they have sought make history 
books mere aggregation lies. They have sought substitute abstract 
thinking, philosophies’’, for the stark realities that are cried out 


Some the writings George Mason were published Life George 
Mason about years ago, two volumes. These volumes are now rare book shelves, 
and cannot purchased for less than $50.00, all. was libertarian and stood 
the opposite pole from the self-styled today. The writer has searched for and 
found many hundreds pages his writings that have never been printed. Maybe some 
will help place his complete writings American book shelves some day. The 
job too big for one country lawyer. 
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history’s prophetic voice. They have always sought substitute the 
worship man for the worship institutions and the worship God. 
Need reminded Caesar, Napoleon, Hitler, Mussolini, Stalin 
Peron? 

Philosophers have usually thrived the midst tyrannies. 

Those who have urged historic precedents defense practical liberty 
have always been the ones led off knives and halters. Vane, Sidney 
and Lilburne refused sit upon the extraordinary court that sentenced 
Charles beheaded, because there was precedent for such court. 
They urged that could used execute king, might used 
execute subjects. successors Charles sent Vane and Sidney the 
same block because they urged that there was precedent for their assump- 
tion despotic power. Lilburne lived long prison and went his 
with thousand scars, inflicted irregular courts, because con- 
sistently urged the same precedents for subjects that urged against the 
extraordinary tribunal that tried Charles 

illustrate the shocking indifference the truths history 
America today, cite painful example: 

The staff Editors Life Magazine issued publication 1951 
entitled Picture History Western Man’’. page 288, this book 
speaks the Constitutional Convention 1787, saying: 


delegates were fortunate two respects. First, there were 
among them several great men—notably Adams, Hamilton and Mad- 
ison—who not only believed the Declaration (meaning the Dec- 
laration Independence) but had taught themselves know more 
about political philosophy than any men their 


the next paragraph, Life’s Editors described the limitations pow- 
ers re-enforced Bill the same paragraph 
was stated that Jefferson give The Supreme Court democratic 
bent making the guardian his Bill They then gave 
John Locke credit for Jefferson’s happiness’’ phrase. 

(1) John Adams did not attend the Constitutional Convention. 
wasin England. (2) Jefferson never wrote single provision any Con- 
stitution Bill Rights that has ever been adopted America, except 
sterile preamble the Constitution Virginia. never sat Con- 
stitutional Convention his life. (3) formulated his preamble the 
Declaration Independence, containing pursuit happiness’’ phrase 
from George Mason’s Virginia Bill Rights, adopted June 12, 1776, and 
John Locke had nothing with it. (4) The only connection Jeffer- 
son ever had with the Federal Bill Rights was that wrote letters from 
France, and used his influence upon returning, for the adoption the Bill 
Rights that George Mason prepared Richmond 1788, which was 


much like his Virginia Bill Rights 1776. (5) Furthermore, 
cal played respectable part the framing our Consti- 
tution. Experience was the guide. John Dickinson expressed the idea well 
August 13, 1787, the floor the Constitutional Convention, when 
said: Experience must our only guide. Reason may mislead 

There was only one philosopher the Constitutional Convention 
1787. His name was Benjamin Franklin—one the least influential men 
there. has been noticed several students the Convention that 
seemed the proponent more rejected proposals than any other 

the Editors great publication, such Life Magazine, pay such 
homage philosophy and falsehood, how can expect our children 
know the historic truths that made and kept our ancestors free? 

The framers our constitutions government filtered liberty pre- 
serving provisions from all history, and largely American history. Those 
provisions that vouchsafed our freedom and dignity were the distilled 
essence history’s bitter fruits, gathered from its gardens Gethsemane. 

Had theorists taken over Philadelphia would likely have had 
another Constitution such the philosopher John Locke wrote for the 
Carolinas 100 years earlier. robbed man all dignity and left him the 
pathetic victim despotic power. was the worst constitution the his- 
tory the Anglo-Saxon race and died childhood from congenital de- 
formities. 

search the history every other country except our own, and all 
the writings philosophers, will find precedent for the distinctly 
American doctrine judicial supremacy. England emancipated her judges 
her Act Settlement 1701. The struggle accomplish the same 
thing America dates back the first settlements here. have dealt 
with that subject fragmentarily another 

The cardinal contribution the American experience the science 
government was the separation the judiciary from the executive and leg- 


compliment. was philosopher, his example strengthens the thesis that constitutions 
are the children history rather than philosophy. The constitution wrote for Virginia 
1776 was unanimously rejected Williamsburg favor that written George 
Mason (See Randolph, History Virginia). Jefferson died nearly years later sur- 
rounded many manuscript constitutions for Virginia that his contemporaries were too 
wise adopt. His Constitution 1776 placed many kingly prerogatives the hands 
the Virginia executive, including headship the established church. forbad the payment 
salaries the servants the people, that only the rich and well-born might govern 
the people. That was one Franklin’s rejected proposals Philadelphia. Jefferson, 
see Boyd, Papers Thomas Jefferson, Vol 342, 345, 363, 366; Vol. 398. 
Franklin, see Documentary History the Constitution, Vol 206; Madison Papers, 771- 
775; Formation the Union, 92. 

Emancipated Judiciary America, Its Colonial and Constitutional History, American 
Bar Association Journal (July and August, 1951, issues) Vol. 37, ABAJ 485 and 587. 
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islative and its elevation supremacy our constitutional scheme gov- 
ernment. 

The development judicial supremacy has long and honored history 
the American colonies and the American states prior 1787. Many 
decades before our Revolutionary patriots were born many American colon- 
ial judges were standing upon the outer wall, using every feeble weapon 
hand shield our forefathers from the usurpations and abuse power 
kings and commons, colonial governors and assemblies. that 
American experience that has given our great measure freedom. 
Without emancipated and supreme judiciary guard liberty against 
ever encroaching power, there can liberty. America learned that truth 
the harsh school experience. 

the many cases that lie the background that American prin- 
ciple government, here discuss only one, and briefly refer another 
that grew out it. 

The case Cosby, Esq. Captain, General, and Governor 
Chief, the Provinces New-York, New and thereon 
depending America, Vice Admiral the same, and Collonel Maj- 
esties Army, &c. vs. Van Dam, Lt. Gov. New York and New 
was one which Chief Justice Lewis Morris New York held 
servile court exchequer, with equity side, set Cosby under 
authority granted instructions from the king, unconstitutional, 
violation the fundamental charter the Colony New York and the 
fundamental laws England. 

Crown colonies Lieutenant Governor served Governor during 
the absence Governor. Many the Governors were mere sinecures and 
habitually resided England for months and years. When doing they 
were entitled, under the King’s instructions and proclamations, draw 
one-half the salary and perquisites government, while the Lieuten- 
ant Governor, who was America doing all the work, should draw the 
other half the salary and perquisites. The salary New York came 
from the pockets the people and was appropriated the Assembly for 
services—not sinecures. Lt. Gov. Van Dam drew all the salary and per- 
quisites the absence Cosby. When Cosby arrived and took over the 
reins government the Colony New York, demanded one-half 
the salary and perquisites from Van Dam. Van Dam refused pay and 
asserted counterclaim. Cosby, realizing that could not win his case 
against Van Dam before jury impartial court justice, fired off 
order that his case against Van Dam might tried both law 
and facts before judges who held their offices his pleasure and that the 


Pamphlet, printed and sold John Peter Zenger Smith St. 1733. New York 
Public Library and Massachusetts Historical Society. 


king. then had his Majesties General bring suit that court 
for the sums claimed due (Any likeness this new invention 
coincidental) 

The matter came before the Supreme Court, composed Chief Justice 
Lewis Morris and Justices DeLancey and Philips April 1733. The 
matter had been pending for argument since February Ist and Chief Jus- 
tice Morris had already thoroughly briefed, analyzed and digested the ques- 
tions constitutional law involved the case. After argument April 
9th pulled from his pocket his written opinion holding the court 
unconstitutional. That opinion consists closely printed pages. 
great milestone the history judicial supremacy and American free- 
dom. The last sentence was follows: 

take it, the giving new Jurisdiction Equity Letters 
Patent old Court, that never had such Jurisdiction before, 
Erecting new court Equity Letters Patent Ordinance the 
Governour and Council, without Assent the Legislature, are equal- 
unlawful, and not sufficient Warrant justify this Court pro- 
ceed Courte Equity. And therefore the Grace God, 
Chief Justice this Province, shall not pay any Obedience them 
that 


Governor Cosby immediately demanded that Chief Justice Morris give 
him copy his opinion. The Judge not only accommodated the Gov- 
ernor but gave copy the poor printer, John Peter Zenger. the 
opinion added note, part, follows: 

Judges are intimidated not dare give any Opin- 
ion but what pleasing Governour, and agreeable his private 
Views the People this Province, who are verry much concern’d 
both with Respect their Lives and Fortunes the Freedom and 
Independency those who are Judge them, may possibly not 
think themselves secure either them the Laws and his Maj- 
estie intends they should be. integrity, have given You 
Occasion call Question. have been this Office allmost 
Twenty Years, Hands were never foul’d with Bribe; nor 
conscious self, that Power Poverty hath been able induce 
Reason expect any Favour from you, neither afraid nor 
ashamed stand the Test the strictest Inquiry you can make, con- 
cerning Conduct. have served the Publick faithfully; and hon- 
estly, according the best Knowledge; and dare and ap- 
peale them for Justification: And 

Sir, Your Excellency’s Most Humble Servant 
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Morris expected, was promptly dismissed Chief Justice New 
York, and retired private station. 

Cosby had his case reopened Judge DeLancey, the pliant tool that 
succeeded Morris Chief Justice, who, according Cosby, rendered 
opinion his favor, but never collected. That ended Cos- 

1766 Thomas Pownall, former Governor Massachusetts Bay, 
South Carolina and New Jersey, wrote book entitled The Administration 
the Colonies which dedicated the instruction the Right Honor- 
able George Grenville, First Lord the Treasury and Chancellor the 
Exchequer England, which said: 


crown directs its governor erect courts and appoint the 
judges thereto.—The actual appointment the judges where 
directly the power erecting courts, according this 
instruction, is, believe, universally disputed; being maxim uni- 
versally maintained the Colonists, that court can erected but 
act 


Thus appears that the decision Chief Justice Lewis Morris 1733 
was accord with maxim universally maintained the colonists that 
executive power could not erect and maintain any tribunal tool 
executive power. 

Zenger not only published Morris’ opinion, but published many poli- 
tical phillippics furnished him Judge Morris after his dismissal. One 
the articles contained the following words: 


“WE SEE MEN’S DEEDS DESTROYED, JUDGES ARBI- 
TRARILY DISPLACED, NEW COURTS ERECTED WITH- 
OUT CONSENT THE LEGISLATURE WHICH 
SEEMS ME, TRIALS JURIES ARE TAKEN AWAY 
THAT PROVINCE THAT CAN CALL ANYTHING HIS 
OWN, ENJOY ANY LIBERTY LONGER THAN THOSE 
THE ADMINISTRATION WILL CONDESCEND LET 
THEM 


Documents Relating the Colonial History New York, Vol. 944. 

Documentary History New York, Vol. 754. Governor Tryon Board 
Trade, the Judges have the powers the Court Exchequer they never 
proceed the Equity 

Pownall, Administration the Colonies, 75. 

Rutherford, John Peter Zenger, (N. 1941), 67. 

(Capitalized the Information against Zenger) 


The foregoing against Cosby was the principal basis for the 
Information filed against John Peter Zenger for criminal libel, 1734, 
after grand jury (one whom strange quirk irony was an- 
cestor Franklin Roosevelt) refused indict. Zenger was imprisoned 
for many months awaiting trial. 


his trial before jury represented Andrew Hamilton Phila- 
delphia, (after his local attorneys Smith and Alexander were disbarred for 
filing plea urging the disqualification the successors Chief Justice 
Morris reason their dependence the Governor for tenure) the jury, 
violation the positive instructions the servile judges, acquitted 

That case was sequel the Van Dam case. The two cases went far 
toward establishing freedom the judiciary, freedom the juries and 
freedom the press America. 

Later Morris was restored the good graces the throne and was 
appointed Governor New Jersey. One his first acts 1738 was 
violate instruction from his king, and grant tenure the judges New 
Jersey good 

Upon the automatic termination those tenures the death George 
II, Governor Hardy renewed them. One those judges was Chief Justice 
John Hunter Morris, son Lewis Morris. Governor Hardy was removed 
from his office George III for renewing those judges’ commissions the 
exact form originally granted Lewis Morris. This was done spite 
the fact that Parliament the suggestion George III had just passed 
Act extending judicial tenures England without respect the death 
kings. 

Lewis Morris II, son the old Chief Justice, had engaged Andrew 
Hamilton defend Zenger. Lewis Morris III, son Lewis and grand- 
son the old Chief Justice, helped write the bitter experiences his 
grandfather into the Declaration Independence, which signed. Gou- 
verneur Morris, son Lewis and grandson the old Chief Justice, 
helped write the same experiences into the United States Constitution 
the Convention 1787. the floor the Convention and the Com- 
mittee Style helped establish federal judiciary that was emanci- 
pated from control either the executive the legislative, and gave 
all the power the United States’’ that never again should 
the American people ruled any tribunals composed servile execu- 
tive tools such now judge the American people under specious alpha- 
betical titles. 


Reminiscing, after long and fruitful life, Gouverneur Morris once 
said: 


pp. 48, 125. 
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trial Zenger 1735 was the germ American freedom, 
the morning star that liberty which subsequently revolutionized 


Gouverneur Morris was too modest. morning star that liberty 
which subsequently revolutionized was the colonial grandfather 
who stood upon the outer walls and pronounced judgment, the effect 
which was set into the bedrock American history the doctrine that 
judicial power may stop arbitrary power its tracks with judgment; that 
law bigger than men. 

any wonder that Gouverneur Morris believed judicial suprem- 
acy and the emancipation those who should exercise the powers such 
judiciary? 

From the beginning the reign George III the year 1761 the 
year 1773, the Supreme Courts Rhode Island, Connecticut, New York, 
Pennsylvania, Maryland, East Florida, Georgia, South Carolina and Vir- 
ginia refused grant writs assistance the ground that such writs were 
Massachusetts and New Hampshire alone furnish the 
judicial tools executive power for breaking open the castles and cottages 
our forefathers the 

James Otis the only known lawyer colonial America that ever lost 
writ assistance case before American colonial court. All the other 
American colonial lawyers prior 1773 won their cases, far have 
been able find. Find the name one them history book. 

Scores American colonial judges who refused grant writs assis- 
tance were removed from their judgeships and were replaced servile tools 
tyranny during the years immediately preceding the American Rev- 
olution. 

George III and his ministers could find instance all recorded his- 
tory where people had been robbed their liberties any other manner 
than through the instrumentality servile judges the sword. Common 
sense told them that the colonial judiciary America had remodeled. 


Era the American Revolution. (N. 1939), and citations. 

NOTE (1), That fine dissertation refers bundles correspondence and reports 
from English customs officers America the Commissioners Customs England. 
These have been transcribed and are found the Library Congress, 
marked Bundle 491, 492, well others. 

NOTE (2), For blistering contemporary attack upon George III and his ministers 
Judge William Henry Drayton South Carolina, colonial judge, for the dismissal 
colonial judges and their replacement ‘‘by men who depended upon the smiles the crown 
for their daily bread’’, see Gibbes, Documentary History the American Revolution, Vol. 
pp. 11-39. For that attack Judge Drayton was removed from his judgeship 1774. 
Ibid., 39-82. 

Rutherford, supra, 131. 


History told him that people are free only their judges are free. Towers 
had come down and tools had up. they went! 

Without exception, the American states, their constitutions, most 
them framed the midst revolution, took judges off the executive 
team. Ten them put them behind the plate impartial umpires call 
the strikes they saw them governments law. Georgia alone put the 
judges the legislative 

the Declaration Independence may read the echo: “‘he has 
made judges dependent his will alone, for the tenure their offices, and 
the amount and payment their salaries.”’ 

The Declaration Independence merely attempted catalogue the 
“long train abuses and leading 
that started with the coronation George III. That was ample justify 
revolution, but was not ample explain the principles the new govern- 
ments. 

was destroy government men and re-establish govern- 


ment law that our forefathers mutually pledged each other their lives, 
their fortunes and their sacred honor. 

Between the close the Revolution and the end the Constitutional 
Convention 1787 the Supreme Courts New Jersey, Virginia, the 
Mayors Court New York City, the Supreme Court Rhode Island, the 
Supreme Court North Carolina and the Supreme Court New Hamp- 
shire demonstrated judicial supremacy and independence declare legisla- 
tive acts 


Carolina, March 1776, Thorpe’s Constitutions and Charters, pp. 3241, 
3246; Virginia, June 1776, Ibid, 3812, 3817; New Jersey, July 1776, Ibid, 2594; 
Maryland, August 1776, Ibid, 1686; Pennsylvania, Sept. 1776, Ibid, 3081; Delaware, 
August 1776, Ibid, 562-564; North Carolina, Dec. 1776, Ibid, 2787; New York, April 
1777, Ibid, 2623; Vermont, July 1777, Ibid, 3737 (it was home but not 
Massachusetts, 1780, 1888; New Hampshire, 1784, Ibid, 2453. 

NOTE: Connecticut and Rhode Island stood pat with judges the legislative team. 

Holmes Walton, (N.J.) American Historical Papers, 45-47, cited State vs. 
Parkhurst, N.J. 549. Referred 1785 Gouverneur Morris, Spark’s Life Gou- 
verneur Morris, Vol. 438, where commented that without such power the 
courts time employed framing bill rights and form government was merely 
thrown 

Commonwealth vs. Caton, Call. (Va.) 

Elizabeth Rutgers Joshua Waddington, (New York) with historical introduc- 
tion Henry Dawson. (N. 1866). 

Alexander Hamilton was one the Attorneys for Waddington. James Du- 
ane was Mayor who, with members his council, held with him the case. 

Trevett Weeden, (R.I.) Pamphlet, James Varnum, printed John Carter, 
Providence, 1787. (Carried the better case books Constitutional law.) Many times 
referred the Constitutional Convention 1787. 

For the North Carolina case, see Charles Warren, The Making the Constitution, 
245, 248. 

For the New Hampshire case, see Charles Warren, Congress, The Constitution and 


the Supreme Court, 46. 


While the fate the new Constitution hung the balance 1788, 
the highest courts Massachusetts and Virginia held legislative acts 
unconstitutional and 

The American tradition lived on. Judicial supremacy was not estab- 
lished Philadelphia—it was constitutionalized there. The fruits san- 
guinary struggles America’s yesterdays were safely preserved the Con- 
stitution for its tomorrows. The crippled colonial judicial institution that 
had been stricken down George III, because tried guard liberty and 
repel usurped powers, was rejuvenated and exalted the highest position 
ever attained judiciary all the annals time, that might forever 
stand the outer walls and guard life, liberty and property from violation 
confiscation, whatever hands. 

The constitutional debates Philadelphia and the various ratifying 
conventions conclusively reveal that the framers meant exactly what they 
said when they left the Congress powerless legislate except subordina- 
tion the Constitution, and yet extended the judicial power every case 
controversy that might arise under the Constitution. Not single mem- 
ber the Constitutional Convention 1787 ever claimed convention, 
that the courts were not made the guardians the Constitution with power 
strike down legislative acts, proclamations and decrees, from whatever 
source, that contravened that document. few insignificant members 
the convention opposed the power but not one denied the existence that 

The only criticism the provisions giving independency the judges 
who should preside over the courts, was that they didn’t far enough. 
Philadelphia and the ratifying conventions was strenuously urged that 
there should increase decrease salaries judges while office. 
plan flexible salaries was proposed compensate for the rise 
and fall the value money, but was finally rejected Philadelphia 
impractical. 

Not only did the Constitution make the federal courts guardians the 
Constitution but the very last article the Constitution authorized and 
commanded the judges the courts the various states maintain the 
integrity the Constitution. The very last paragraph Article makes 
condition precedent the assumption office any judicial officer 


Bancroft, History the Constitution, Vol. II, 473. 

NOTE: The new Constitution was rescued from defeat Virginia, large part, 
the example the courageous and supreme Virginia Judiciary with which the federal 
judiciary, set the Constitution, was favorably compared. See Judge Pendleton’s refer- 
ence Virginia cases which participated. Elliott Debates, Vol III, 299. See John 
Marshall’s references, 559. Pendleton’s argument from example was one Patrick 
Henry could not refute. floored him. replied: you sure your federal judiciary 
will act thus? take the highest encomium this country, that the Acts the 
legislature, unconstitutional, are liable opposed the 325. 

Charles Warren, Congress, The Constitution and The Supreme Court, 151. 


the United States the several states that first bound oath 

The very first act passed the Ist Congress and approved Wash- 
ington June 1789, prescribed that solemn oath required the 
The new government couldn’t move further step until 
that oath had been taken. The idea that the Constitution imposes oath 
that cannot obeyed revolting every man except theorist. How may 
judicial officer “‘support’’ the Constitution except judgment? 

Against background English history the case Marbury vs. 
son, U.S. 137, might considered revolutionary, but this America. 
Against the background American history and the Constitution that 
grew out it, that decision was juvenile, commonplace, and humdrum. 
That should taught that John Marshall was new Columbus chart- 
ing unknown sea, reflection upon the intelligence and learning 
the teacher. The only thing remarkable about that case the fact that 
consider so, unless consider how remarkable was that Marshall 
lacked the courage his forefathers for frontal assault, and tiptoed his 
goal through side door. 

Article the Bill Rights reserves the States and the people 
every legislative, executive and judicial power not delegated the respec- 
tive branches the federal government the Constitution. June 
1789, James Madison, while urging the our Bill Rights 


the floor Congress, said: 


“If they are incorporated into the constitution, independent tri- 
bunals justice will consider themselves peculiar manner the 
guardians those rights; they will impenetrable bulwark 
against every assumption power the legislative executive; they 
will naturally led resist every encroachment upon rights ex- 
pressly stipulated for the constitution the declaration 


Madison’s prophecy held true for nearly 150 years. holds true 
more. What has happened gradually America during the last years, 
happened suddenly Italy, Germany, Russia and Argentina within our 
own memory. The stability every free government rests upon the sta- 
bility its institutions justice. find that truth demonstrated the 
rise and fall all free governments. Those who successfully strike down 
free governments, always strike the institutions impartial justice first. 
When they fall the long shadows setting sun. philosopher 
ever mastered that subject well did Karl Marx. built the blue- 
print our fathers. destroy the blue-print Karl Marx. Marx 
teaches Das Kapital that independent tribunals justice are impene- 


Annals Congress Ist Congress, Vol. II, 2181. 


trable bulwarks that must rendered dependent by-passed with pliant 
class courts for the few days ago American newspapers 
carried story about manufacturer that was fined, $2,000,000.00 because 
divorced union and moved another climate for its health. The 
who imposed the fine was probably who became such 
changing his title from “ribbon for bargain store 
for class court. No, didn’t happen Russia! happened 
America! 

The United States Constitution the oldest written constitution 
the world today. The average age all the constitutions the nations 
the earth this day less than The secret the longevity 
the American Constitution lies the principle judicial supremacy. 
Without it, Constitutions are mere parchments. 


The life expectancy the constitutions this world, that not es- 
tablish judicial supremacy, less than that frail and sickly child. Ours 
too will pass. crisis now and fail recognize it. 

Quasi-judicial and tribunals now operate out Washington, 
the scores. Their judges are dependent upon the 
president for their tenure and upon the Congress for their pay. They are 
mere tools power. Yet they exercise part judicial power the 
United violating the plain, unambiguous words the Tribunal 
Clause Article and the provisions Article III the Constitution. 
The principle independency and supremacy fast becoming just faded 
inscription upon abandoned and forgotten tomb. 

During his first term President, George Washington observed that 
wise, virtuous and independent judiciary chief pillar upon which 
our national government must 

For want that “‘chief for want separation powers, 
making the judiciary rather than tool, the life blood the 
innocent, the brave and the good every race has discolored all the annals 
time. For lack such which build and anchor govern- 
ments, life, liberty, property and happiness ebb and flow with tides and 
perish swells. 

The Constitution the United States gives Congress the power 
constitute tribunals inferior the Supreme Court’’. Article III then vests 
judicial power the United States one Supreme Court, and such 
inferior courts the Congress may from time time ordain and 
under the power granted the tribunal clause. judges, both the 
Supreme and inferior created under the tribunal clause, hold 
their offices during good and shall receive undiminishable pay. 


Sparks, Writings Washington, Vol. 10, 35. 
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Like the Ten Commandments, those provisions our Constitution leave 
nothing construction—but they leave all depravity. 

The Supreme Court has several times defended the provisions Sec- 
tion Article III the Constitution against assaults made upon the 
purses judges. Evans Gore, 255 U.S. 245, the court did much re- 
search, and came with the doctrine that cardinal purpose for non- 
precarious tenure and pay for judges was relieve judges their duty 
bear their pro rata share the tax burdens their country. 

When and where has the court defended nonprecarious tenure and pay 
order protect the purses and liberties the people? Those provisions 
the Constitution were not written our forefathers order make 
penthouse for judges. They were constructed refuge and shelter 
which all men might repair escape the incidents abuse and usurpation 
power. Our forefathers did not intend merely make judges fat. They 
designed keep men free. nonprecarious tenure and pay and judicial 
supremacy are merely artesian teats for judges, instead everlasting 
springs impartial justice, the helpless people have been defrauded their 
birthrights the treachery their own trustees. 

Any Supreme Court Judge who would wilfully sanction and enforce 
the orders and decrees any servile federal judge, whether 
commerce court, tax court, labor court, any other court, 
regardless name, exercises part judicial power the 
United States’’, should, the light our history, the light the plain 
words our Constitution, and the light his perjured oath and 
plighted faith, become odious every American who believes either 
human integrity government laws. the unsullted judicial robe 
must become the tarnished finery prostitute, can least 
the trysting places! 

only fair all our Supreme Court judges that point out 
that Supreme Court Judge ever has upheld, and honest judge ever will 
uphold the constitutionality any federal law setting servile judicial 
board, against attack based the Tribunal Clause Article and the 
provisions Article When Shepardize the Tribunal Clause, 
find that Supreme Court Judge has ever been called apply one 
our The lawyers are blame for that. Justice Jack- 
son has been telling the lawyers America that there can indepen- 
dent judiciary unless backed independent and dynamic bar. 
echo his call repentance and 

When cowardice becomes virtue, men become slaves. Aswander 
Tennessee Valley Authority, 297 U.S. 288, 346-348, Justice Brandeis 
laid seven self-imposed limitations the power the Supreme 
Court review issues constitutionality—seven ways for the court 


duck and dodge. Some call dynamic bar would 
call ‘‘judicial judge who lives the code coward 
and lawyer who lives such code worse. 

Call them what you despotism history has had its ser- 
vile for the trial cases between governments and men. 
sounds better the ear but the sense smell makes distinc- 
tion. what consequence that helpless people are robbed 
servile bench The result the same. One must 
reduce quibbling science order make distinction. Justice has 
always had its free course suits between Roe and Doe the worst 
tyrannies. the case the State vs. Doe, where man has always cried 
for impartial justice. Justice has become effigy America—on the altar 
has been the aide-de-camp every despot that ever stalked across 
the pages history. 


your Tents, Israel! 


Status Insurance Agents Under 
the National Labor Relations Act 


JUDICIAL WIT AND WISDOM the late Justice 
Brandeis was expressed his aphorism the effect that more impor- 
tant that the law settled than that settled right. For those who 
agree with this point view disappointing that finds little follow- 
ing certain recent decisions the National Labor Relations Board re- 
lating the status insurance agents. 

anomalous page the history labor law relating insurance has 
been written the Board case involving the agents representing the 
State Farm Insurance The issue the case one funda- 
mental concern the entire insurance industry. That issue whether 
not insurance agents are independent contractors employees subject 
the jurisdiction the National Labor Relations Board and within the 
scope the National Labor Relations Act. 

true that either extreme the agency relationship there should 
logically little doubt proper interpretation the law. agent 
representing one more carriers purely commission basis, owning his 
renewals and having control his own working time, should logically 
classed independent contractor and this should true even though 
the agent required use prescribed rate, underwriting and loss manuals, 
daily reports, loss reporting forms, current accounting forms and other 
matter essential the orderly operation the insurance business. How- 
ever, not clear whether the Board the above situation would regard 
such manuals and forms constituting control over the and 
means” which the agent operates; also whether “‘the activities the 
agents constitute integral part the Employer’s business and without 
which the Employer could not Likewise, seems within the 
purview reasonable interpretation hold that agent who works for 
one employing company for set salary with fixed hours and set working 
conditions and subject detailed control employee. 


Member, McFarland, Laumeister Ferdon, San Francisco, California. Counsel for 
the insurance companies involved the NLRB case under discussion. 

the Matter Golden State Agency, Inc., al. and Insurance and Allied Workers 
Organizing Committee 101 NLRB No. 247 (December 31, 1952). 
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large percentage agents between these extremes the answer 
now appallingly confused. Because the nature the factual situation 
presented the case question, the Board had unusual opportunity 
erect administrative signpost field which cries for definite guidance. 
Unfortunately, the Board has erected confusing signposts pointing op- 
posite directions. 

The status insurance brokers and insurance solicitors not deter- 
mined this litigation, since only agents were involved. would appear 
that brokers representing the public and not having agency relation with 
insurance carriers for most purposes least, should principle regarded 

independent contractors. Insurance solicitors, since they usually repre- 
sent insurance agents brokers only, should not regarded represent- 
ing insurance companies and therefore should not employees com- 
panies. Whether not they would held employees the agent 
broker independent contractors will depend upon the factual situation 
each case. The decision the State Farm case serves confuse the situa- 
tion brokers and solicitors. 

cannot overlooked that the distinction between employee and 
contractor has long been vexing one. After more than 
century development, the common law had done little more than 
evolve the test, which close situations was poor tool 
accomplish the purposes the Brandeisian rule upon which the criticism 
this article predicated. 

The subject began its history the autumn 1951 with the 
organization drive the Insurance and Allied Workers Organizing Com- 
mittee, CIO, among California agents representing the State Farm Com- 
panies. After brief but intensive period such organization, the union 
filed the usual form petition with the National Labor Relations Board 
requesting hearing determine the propriety election. The Com- 
panies raised but one issue before the Board and that was the issue 
whether not the agents had the status independent contractors. 
hearing was held San Francisco January 1952. that hearing 
number the California agents well District Managers and officers 
the several companies were called upon testify and were subject cross- 
examination. All aspects relations between the Companies 
agents were explored. The first decision the Board was handed down 
March 20, 1952, and held, accordance with the Companies’ contentions, 
that the agents involved were independent contractors. The order therefore 
dismissed the petition the 

April 28, 1952, the union filed notice motion reopen the 
matter for further hearing. Following the filing briefs and memoranda, 


See notes and 
NLRB 778 (1952); reversed rehearing, 101 NLRB No. 247. 
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the Board took the unusual action ordering rehearing, which was held 
August 1952, San Francisco. That hearing was distinguished from 
the former one and characterized only the more production 
witnesses and the introduction exhibits tedious detail. These in- 
cluded policy endorsements, application forms, and all the general para- 
phernalia the trade the insurance man. December 31, 1952, the 
Board took the almost unprecedented step reversing its earlier decision, 
declaring that the agents were employees subject jurisdiction the Board 
and ordering However, the very eve the election the 
withdrew its petition February 1953.5 

the general problem federal jurisdiction over insurance com- 
panies and their agents there can little question where the operations are 
extensive and involve multi-state Nor can there any doubt 
the application the general provisions the National Labor Relations 
Act. The problem relates entirely express exclusion 
For understanding the present enactment necessary 
consider the historical development that particular section the Act. 

The exclusion independent contractors was not contained the stat- 
ute prior 1947. The cases they developed before the Board and the 
courts ultimately arrived test for coverage which, for want better 
expression, came known the The leading case 
under the old law was the first Hearst wherein both the Board and 
the Supreme Court concluded that the term must color 
from its surroundings the statute where appears’’ and that the 
statute read the light the mischief corrected and the 
end The case held that certain news vendors were employees 
rather than independent contractors despite the presence the conventional 
indicia This philosophy was developed 
the point where the Board held that: 


the incidents particular service relation are such permit 
collective bargaining between those who receive services and those who 
render them, for changes the terms and conditions performing 
the services, the statutory objectives are capable achievement and 
the relation may then held one employer and 


Supra, notes and 

But not without having filed, during the month January, charges unfair 
practices and employer interference, which charges the Board ruled being totally lacking 
factual foundation ruling made March 11, 1953. 

United States Southeastern Underwriters Assn. al., 322 U.S. 533, Ct. 
1162, Ed. 1440 (1944) and Polish National Alliance National Labor Relations 
Board, 322 U.S. 643, Ct. 1196, Ed. 1509 (1944). 

Hearst Publications, 322 U.S. 111, Cr. 851, Ed. 1170 
(1944). 

Armour Co., NLRB 1200 (1945). 
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1947 the then state the law was pressed upon the attention 
Congress and the Taft-Hartley Act was adopted. The statute was ex- 
pressly amended exclude Lest there any 
doubt the intention Congress, that intention was elaborated upon 
terms which bordered upon the sarcastic criticizing what Congress be- 
lieved unwarranted administrative expansions National Labor Re- 
lations Act 

Spurred what must have seemed the Board such painfully clear 
congressional pronouncement, the cases immediately succeeding the adop- 
tion the Taft-Hartley amendment clearly and carefully set forth the 
standard which Congress and even the Board apparently intended apply. 
Perhaps the best landmark was the Southwestern Associated Telephone 
that case certain telephone agency operators were held in- 
dependent contractors under circumstances which there appeared 
many more elements control’’ than appeared the case here 
under discussion. The Board the Southwestern Telephone case was par- 
ticularly impressed with the right agency operators hire, discipline 
and discharge their own employees. The Board’s own discussion the 
case illuminating. 


245, 80th Congress, First Session, page 18, find stated: 

‘employee,’ according all standard dictionaries, according the law 
the courts have stated it, and according the understanding almost everyone, 
with the exception members the National Labor Relations Board, means 
someone who works for another for hire. But the case National Labor Rela- 
tions Board Hearst Publications, Inc. (322 U.S. 111 [1944]), the Board ex- 
panded the definition the term ‘employee’ beyond anything that ever had in- 
cluded before, and the Supreme Court relying upon theoretic ‘expertness’ the 
Board, upheld the Board. this case the Board held independent merchants who 
bought newspapers from the publisher and hired people sell them the ‘em- 
ployees’. The people the merchants hired sell the papers were ‘employees’ the 
publisher the papers was most far reaching. must presumed that when 
Congress passed the Labor Act, intended words used have the meaning that 
they had when Congress passed the act, not new meanings that, years later, the 
Labor Board might think up. the law, there always has been difference, and 
big difference, between ‘employees’ and ‘independent contractors’. ‘Employees’ 
work for wages salaries under direct supervision. ‘Independent contractors’ 
undertake job for price, decide how the work will done, usually hire 
others the work, and depend for their income not upon wages, but upon the 
difference between what they pay for goods, materials, and labor and what they 
receive for the end result, that is, upon profits. inconceivable that Congress, 
when passed the act, authorized the Board give every word the act what- 
ever meaning wished. the contrary, Congress intended then, and intends 
now, that the Board give words not far-fetched meanings but ordinary mean- 
ings. correct what the Board has done, and what the Supreme Court, putting 
misplaced reliance upon the Board’s expertness, has approved, the bill excludes 


‘independent contractors’ from the definition ‘employee’. 


See also Conference Report No. 510, 80th Congress, First Session, 1947, pages 
32-3 and Congressional Record 6441-6442. 


the Matter Southwestern Associated Telephone Co., NLRB 1105 (1948). 
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short, the Employer concerned with achieving the efficient 
operation the exchanges and the rendition satisfactory telephone 
service; the method and means which those results are accom- 
plished are left the Agents. Significant this respect the fact 
that the Agents are not required devote their time exclusively the 
affairs and operations the agency exchanges. fact, the agency 
agreements not even specify the amount time which the Agents 
must devote agency work. 

fact that the corporations have right control over the 
hiring, disciplining, and discharging the operators under the Agents 
is, OUr Opinion, most persuasive. was stated under similar cir- 
cumstances the Court Appeals for the seventh Circuit 
liams United States: 

‘It difficult conceive employer-employee relation- 
ship without such right (the non-existent right the alleged 
employer hire and discharge orchestra members controlled 
the alleged employee-orchestra leader) the part the em- 
ployer. equally inconceivable that such right rests solely 
the hands the employee. Without this right there could 
effective control employee.’ 


Moreover, the broad discretionary powers given its approximately 
121 Agents the Southwestern Company, with respect the wages 
operators the agency exchanges, serve indicate that the Agents 
are engaged independent business enterprise. while the 
compensation received the Agents fixed factors which are al- 
most completely beyond the control the Agents, the amounts which 
ultimately accrue their beneficial use are largely determined 
whether the Agents decide the work themselves, engaged 
others it. 

“In reaching the conclusion that the Agents are independent con- 
tractors, have not overlooked the fact that the corporations make 
payments Workmen’s Compensation and Social Security coverages 
for the Agents and the operators under the Agents. This factor not 
itself decisive, since such payments the corporation may re- 
garded, for example, form business insurance designed pro- 
tect their business interests. Similarly, not regard controlling 
the power the two corporations cancel the agency agreements 
‘with without cause.’ The possibility admittedly exists that such 
powers may used club force compliance. Nevertheless, the 
power cancel does not give the corporations rights control 
the methods and means operating the agency exchanges which 
are not given directly the agency agreements themselves. Nor, 
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our opinion, the requirements that certain records kept the 
Agents, and that reports furnished certain instances, constitute 
control over the methods and means which the agency exchanges 
render telephone 


Also illustrative this earlier position the Board and helpful 
precedent construing the Act the Kansas City Star There news 
vendors under contracts similar those involved the first Hearst case were 
held The Board relied the fact that 
the carriers were given wide latitude servicing their routes, could select 
their own means conveyance, establish the order such deliveries, and 
hire such assistants they deemed necessary, well fixing the salaries 
the latter. The vendors were free from company control their 
equipment and the hours devoted their operations. They could 
absent without company permission. They were unrestricted the selec- 
tion their sales area. They were not paid salaries but their compensation 
was terms profits determined the efforts expended them and the 
expenses operations which they incurred and determined. The Board 
noted the Kansas City Star case that the carriers could engage non- 
competitive commercial activities although they were not permitted dis- 
tribute newspapers other than those the company without the latter’s 
consent. 

The confusion arising from the State Farm case highlighted when 
noted that each and every one these factors The uncontra- 
dicted testimony both hearings showed that the agents involved were 
completely independent the manner and details accomplishing their 
work. The hours spent and time worked were determined the agents 
themselves. They were free determine the location and use offices. 
They were free hire and fire employees They were free 
engage other occupations. There was assigned territory. With minor 
exceptions they supplied all their own equipment and the materials 
their profession. 

National Labor Relations Board the Board’s tendency 
err was again corrected the Federal Court. The Board had concluded 
that certain trappers were sufficiently subject company control consti- 
tute them There were certain clear indications independence 
but the present connection significant note that the trappers were 
not permitted leave the premises covered the contract. The 


Supra, note 10, page 1115. 

the Matter the Kansas City Star Company, NLRB 384 (1948). 

For other Board cases accordance with the Southwestern Telephone case see the 
Matter Hearst Consolidated Publications, NLRB (1949). 

850 (C.C.A. 5th 1950). 

the Matter Steinberg Co., NLRB 211 (1948). 


also had the right check the trappers’ daily catch and inspect 
their equipment. There was showing that they had the right hire 
their own employees, although they were frequently assisted their fami- 
lies the performance their duties. such individuals were held 
independent contractors, difficult understand how contrary con- 
clusion could have been reached the case the State Farm Insurance 
Companies. 

Prior the adoption the Taft-Hartley Act—as well afterwards 
—Board decisions have not always been consistent. some the deci- 
sions reached prior 1947 the Board applied rule which would seem 
have been harmonious with the amendment that was not come until 
several years later. For example, Life and Casualty Insurance Co. 
insurance agent who sold life insurance but engaged other 
business his own and had regular reporting time was excluded from 
the bargaining group because the independence his work. See also 
the Matter Mahoning Mining holding certain mining operators 
independent contractors the employer’s exception the trial exam- 
iner’s intermediate report. that case the miners supplied their own equip- 
ment were responsible the company for that used. was considered 
most important the Board that the miner had the right “hire, control 
and fire (his) own employees and arrange for the method their compen- 
sation entirely (his) discretion and 

For the purpose attempting prophesy what the Board will de- 
cide next important distinguish other relationships wherein the 
Board has found employee relationship exist. Typical such cases 
National Labor Relations Board Phoenix Mutual Life Ins. that 
case the company provided headquarters, office space, desks, telephones, 
stenographic service and supplies. The agents were required devote full 
time the business and were not permitted have their own employees. 
They were required produce specific minimum new business 
subject discharge. The company kept close check details work 
and exercised large measure control. Daily records interviews and 
sales and were 


NLRB 1196 (1943). 

NLRB 792 (1945). 

Accord, see the Matter Consolidated Vultee Aircraft Corp., NLRB 1680 
(1944). 

983 (C.C.A. 7th cert. den. 335 U.S. 845, Cr. 68, 
Ed. 395. 

extraordinary find that Footnote the amended decision the State 
Farm case, supra, the Board purports rely upon the Phoenix Mutual case. For cases 
which would appear correct and accord with the Phoenix decision see Sun Life Ins. 
Co., NLRB 817 (1939); John Hancock Mutual Ins. Co., NLRB 1024 (1940); 
Metropolitan Life Ins. Co., NLRB 962 (1942). expressing agreement with these 
decisions, assumed the statement facts accurate. 
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The Board relied upon this case its second holding the State Farm 
case, without even citing discussing the Southwestern Telephone case, 
although its first holding the Board relied that case and merely cited 
the Mutual case comparison. 

The courts have been pains point out that analogies from other 
fields are particularly dangerous and that cases relating social security 
workmen’s compensation, for example, are not apposite construing the 
National Labor Relations Act. 

reason the express statutory terms involved, social security cases 
frequently far beyond the reach the present National Labor Relations 
Act. was noted the report the Committee Legal Affairs the 
Interstate Conference Unemployment Compensation Agencies that the 
very purposes such laws were beyond the relation master and 
servant and many instances include independent re- 
sult most states have adopted whole part the so-called 
the general effect that means service performed for wages 
under any contract hire’’ except (1) where there control reserved 
the contract fact and (2) the service outside the usual course 
the business the employer and (3) the work done the pursuit 
independent profession business. The difference this respect between 
social security laws and the National Labor Relations Act underscored 
the development the law since the decision the case 
The Supreme Court that case cited and followed the reasoning the first 
Hearst case and therefore value precedent under the amended 
act. 

The issue also has arisen under the Fair Labor Standards Act, which 
like the National Labor Relations Board, leaves the determination the 
Commission under the common law control test. See Tobin Anthony- 
Mfg. holding timber loggers and truckers independent 
contractors under the Fair Labor Standards Act though substantial con- 
trol was reserved. The court held that the measures control were merely 
specifications what was done under the contract and that such terms 
would necessary there were contract 

Despite the non sequitur involved attempting National 
Labor Relations Board decisions other fields, the danger that courts 
administrative boards might the absence clear contrary precedent 
their own field cannot overlooked. The possibilities and ramifications 
connection with the Sherman Act, workmen’s compensation statutes, 


Committee Report, page 
CCH Labor Cases No. 66,277 (N.D. Ark. 1951); see also similar holding, 


Tobin Cherry River Bloom Lumber Co., Id. No. 66,740; 102 Supp. 763 


the anti-injunction statute, state and federal social security enactments, un- 
employment compensation disability and various tax statutes should 
borne mind. 

unfortunate that the present case the Board decision beyond 
review. The order itself not appealable. Therefore, judicial redress 
such cases must await the holding election which the union 
affirmatively chosen the their bargaining agent. such 
event the order secure judicial review must then gamble 
upon the correctness his attorney’s advice refusing bargain with the 
union. only this stage that the refusal the employer accede 
the order the Board entitles him seek judicial relief. judicial re- 
the findings fact the Board will upheld they are sup- 
ported substantial evidence the record considered whole.** 

view the now unsettled state the law, would seem imperative 
that the courts review this issue and the extent possible, construct prac- 
tical and applicable rule that Congress clarify the law the various 
classes producers the insurance 

Universal Camera Corp. N.L.R.B., 340 U.S. 474, Ct. 456, Ed. 456 
(1951) (holding the Federal Administrative Procedure Act applicable NLRB cases) 
N.L.R.B. England Bros., Inc., 201 395 (C.A. Ist 1953). 

subject the application the Labor Relations Act insurance 
agents currently plaguing many insurance companies. Bureau National Affairs, 
Inc. Labor Relations Reporter states that the CIO Insurance Workers America Union 
its convention last June announced plans for organizing the insurance field. This new 
union claims have its membership some 6,000 agents the John Hancock Mutual 
Life Insurance Company and 5,000 agents the Metropolitan Life Insurance Company. 
new drive this fall the union will aimed agents Prudential Insurance Com- 
pany and other agents Metropolitan. (BNA) LRR 129 (June 22, 1953). 

The AFL Insurance Agents International Union also has militant program. It, too, 
organize the agents Prudential Insurance Company, claiming about 15,000 
members already this company. The AFL union currently negotiating for renewal 
agreements with group smaller life insurance companies. (BNA) LRR 147 
(June 29, 1953). 

There also the independent International Union Life Insurance Agents. While 
most the union organizing appears presently confined life insurance agents, the 
State Farm NLRB case suggests that the fire and casualty insurance field not immune 
the organizing activities these unions). 
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